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RECENT ENGLISH STATUTES. 


Ar the last session of Parliament many important statutes 
were enacted, radically affecting the administration of Law 
in Great Britain, both in civil and in criminal cases. They 
are of consequence to us, not merely as items of news, but as 
patterns for imitation or as examples for avoidance. They 
were carefully matured, and were fully discussed upon their 
passage, and no one can deny that whatever is given as 
the result of the combined experience of British legislation, 
is worthy at least of respectful consideration. Those who 
wish a fuller explanation of the statutes, are referred to the 
numbers of the London Law Magazine for August and 
November. The statutes themselves are contained in the 
London Jurist, Vol. XV. Nos. 762—769 inclusive. 

The first of these statutes to which we shall advert, is the 
“ Act to amend the Law of Evidence.” This act works 
an entire change in the principles of evidence as they have 
been for ages admitted in English Courts of Justice, and it 
extends to the Superior Courts, the rule before applicable 
only to the County Courts. Lord Denman’s Act, (6 and 7 
Vict. c. 85,) as is well known, removed from witnesses the 
incapacity arising from crime or interest ; but it expressly 
provided that those who were the substantial parties to the 
record, the real actors in the suit depending before the 
Court, should not be rendered competent witnesses. The 
first section of the recent statute expressly repeals the above 
provision of Lord Denman’s Act, except so far as it relates 
“to the husband or wife of such persons respectively,” that 
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is, to the husband or wife of such persons as are substantial 
parties to the record; and that the objection might not be 
raised, that although the evidence of parties was receiv- 
able if they chose to tender it, yet that they could not be 
obliged by their adversaries to become witnesses, the 
second section provides, that in all legal proceedings, whe- 
ther civil or criminal, except those instituted in any Court, 
or before any legal tribunal, in consequence of adultery, 
and in actions for breach of promise of marriage, whether 
such proceedings are before arbitrators, courts, or commit- 
tees, —the parties to the proceeding, or those in whose 
behalf it is brought or defended, shall be competent and 
compellable to give evidence, either viva voce or by depo- 
sition, according to the practice of the Court, on behalf of 
any of the parties to the proceeding. The principle which 
distinguishes the criminal jurisprudence of England from 
that of France and other countries of the continent is, 
however, still preserved ; for the third section provides in 
substance, that “ No man shall be obliged to criminate him- 
self.” The same section also provides, that in any criminal 
proceeding no husband can give evidence for or against his 
wife, and no wife can give evidence for or against her 
husband. 

The seventh section gives a valuable addition to the 
machinery of a Court of Common Law. It provides that, in 
all cases, where, prior to the passage of the act, a discovery 
might have been obtained by bill in equity, upon applica- 
tion of either of the litigants, for that purpose, the Court, or 
either judge, may compel the opposite party to allow the 
party making the application to inspect all documents re- 
lating to the suit, which are in the possession or control of 
the opposite party, and if necessary to take copies of the 
same. The dictum of Lord Mansfield, “'That where a 
defendant would be entitled to a discovery, he should have 
it in a Court of Law without going into equity,” which 
has for so long a period run the gauntlet of Courts of 
Equity, has thus at last, by the sanction of the Legislature, 
become the rule of the Courts. If this power is construed 
liberally and beneficially, and according to the spirit of the 
statute, the restriction thereof to cases where a bill of 
discovery would lie in equity, cannot do much harm. 

The seventh section facilitates the proof of “all procla- 
mations, treaties, and other acts of State, of any foreign 
State, or of any British Colony, and all judgments, decrees, 
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orders, and other judicial proceedings of any Court of 
Justice in any foreign State, or in any British Colony, and 
all affidavits, pleadings, and other legal documents filed or 
deposited in any such Court.” They may be proved by 
examined copies, or by copies authenticated by the seal of 
the State or Court, if it has a-seal, and if the Court has not 
a seal, by the signature of a Judge of the Court, with a 
certificate of the Judge that the Court has no seal. In all 
cases the seal or signature proves itself. ‘The provision is, 
“Tf any of the aforesaid authenticated copies shall purport 
to be sealed or signed as hereinbefore respectively directed, 
the same shall be respectively admitted in evidence in 
every case in which the original decument could have 
been received in evidence, without any proof of a seal 
where a seal is necessary, or of the signature, or of the 
truth of the statement attached thereto, where such signa- 
ture and statement are necessary, or of the judicial charac- 
ter of the person appearing to have made such signature 
and statement.” Registers of vessels may likewise be 
proved “ by a copy thereof, purporting to be certified under 
the hand of the person having charge of the original.” 

In criminal cases an acquittal or conviction may be 
proved by a certified copy of the record, without produc- 
tion of the original, and in the copy of the record the 
formal part thereof may be omitted. Forging a stamp seal 
or signature to any document that can be offered in proof 
under the act, or tendering a forged document in evidence 
is made a felony, and punishable with seven years’ im- 
prisonment. 

Another statute of the session will effect a great change 
in the proceedings and practice in Criminal Courts. It is 
entitled, “ An Act for further improving the Administration 
of Criminal Justice.” It has the merit of bringing the 
practice in Criminal Courts some stages nearer the rules 
of common sense, and is well deserving attention and imi- 
tation in this country. It is only surprising that a measure 
of such obvious benefit should have been so long delayed. 
The statute was introduced ineffectually into Parliament 
during the session of 1850, and it is said that the reforms 
effected by this act are due to the labors of Mr. Charles S. 
Greaves, Q. C., who has edited the criminal statutes of the 
last two sessions of Parliament. 

The preamble of the statute contains the following re- 
cital, to the truth of which all who have had experience 
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in Criminal Courts will bear witness: ‘‘ Whereas, offenders 
frequently escape conviction on their trials, by reason of 
the technical strictness of criminal proceedings in matters 
not material to the merits of the case; and whereas such 
technical strictness may safely be relaxed, in many in- 
stances, so as to insure the punishment of the guilty with- 
out depriving the accused of any just means of defence ; 
and whereas a failure of justice often takes place on the 
trial of persons charged with felony and misdemeanor, by 
reason of variances between the statement in the indict- 
ment on which the trial is had, and the proof of names, 
dates, matters and circumstances therein mentioned, not 
material to the merits of the case, and by the misstatement 
whereof the person on trial cannot have been prejudiced in 
his defence,” be it enacted, &c. Power is given to the 
Court, before which the trial is had in all indictments, — 
under which term the statute includes informations, in- 
quisitions, presentments, pleas, replications, or other plead- 
ings, and any nisi prius record,—to allow amendments 
in cases of certain variances between the facts alleged 
and those proved by the oral evidence, whenever such 
variances are not material to the merits of the case. 
The statute makes the following amendments allowable: 
The name of any county or place stated in the indict- 
ment; the name or description of any person or body 
stated to be the owner of any property which is the sub- 
ject of the offence charged, or alleged to have been injured 
by the commission of the offence, or the Christian and sur- 
name of any person; the name or description of any 
thing ; or the ownership of any property described in the 
indictment. ‘The Court may order the indictment to be 
amended at once in all these particulars, and may direct 
such other amendments, in other parts of the indictment, 
as the making of the first amendments shall render neces- 
sary, and shall exercise its discretion as to whether the 
trial shall go on or be postponed. After the amendment is 
allowed, the trial shall go on in all respects, and with pre- 
cisely the same consequences, as if no amendment at all 
had been made. 

The forms of indictments are simplified, and shorn of 
the absurdities contained in the old precedents of indict- 
ments. The precise statement, in an indictment for mur- 
der or manslaughter, of the instrument with which the 
blow was struck, its value, the hand in which it was held, 
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the position, length and breadth of the wound, are all 
dispensed with. It need contain only what is really neces- 
sary to be proved. - The statute provides, that “It shall 
not be necessary to set forth the manner in which, or the 
means by which, the death of the deceased was caused, but 
it shall be sufficient, in every indictment for murder, to 
charge that the defendant did feloniously, wilfully, and of 
his malice aforethought, kill and murder the deceased ; and 
it shall be sufficient in every indictment for manslaughter, 
to charge that the defendant did feloniously kill and slay 
the deceased.” Similar provisions are made for indict- 
ments for engraving, forgery, uttering, stealing, embezzling, 
destroying or concealing, or for obtaining by false pretences, 
any instrument. In all these cases, and generally wherever 
it is necessary to make any averment as to any instrument, 
it will be sufficient to describe the instrument by the name 
by which it is generally known, or by its purport, without 
setting out any copy or giving its value. So in indict- 
ments for perjury, or for unlawfully, &c. making or sub- 
scribing any oath, affirmation, or declaration, or writing, 
and for subornation of perjury, or for procuring persons 
unlawfully, &c. to make or subscribe an oath, &c., it will 
be sufficient to set forth the substance of the offence 
charged upon the defendant, and by what Court, or before 
whom, the oath, affirmation, or declaration, was made, 
without stating the declaration itself, or other proceedings, 
or the commission or authority of the Court or person 
before whom such offence was committed. 

The act also renders it unnecessary to allege or prove 
any intent to defraud any particular persons in any indict- 
ments for forging or uttering, or for obtaining money by 
false pretences. It is sufficient to allege and prove that the 
defendant did the act generally with an intent to defraud. 
Where the indictment charges a particular offence, either a 
felony or misdemeanor, and the evidence shows that the 
defendant did not complete the offence charged, but only 
attempted to commit the same, he shall not by reason 
thereof be entitled to an acquittal; but the jury may return 
as their verdict that the defendant is not guilty of the 
felony or misdemeanor charged, but is guilty of an attempt 
to commit the same, and the defendant shall thereupon be 
liable to be punished in the same manner as if he had been 
convicted upon an indictment for attempting to commit the 
particular act charged in the indictment. If a person is 
45* 
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indicted for robbery, and the evidence shows that he did 
not commit the robbery, but only an assault with intent to 
rob, he may, upon that indictment, be found guilty and 
punished for the offence actually proved against him. So 
if, upon the trial of any person for a misdemeanor, the facts 
given in evidence amount in law to a felony, he shall not 
by reason thereof be entitled to an acquittal of such mis- 
demeanor ; and no person tried for such misdemeanor shall 
be liable to be afterwards prosecuted for felony on the 
same facts, unless the Court before which the trial shall be 
had, shall discharge the jury from giving any verdict upon 
such trial, and shall direct such person to be indicted for 
felony. 

To prevent several trials in cases of principal and acces- 
sories, or receivers of stolen goods, the statute provides, 
that any number of such accessories or receivers may be 
charged with substantive felonies in the same indictment, 
notwithstanding the principal felon shall not be included in 
the same indictment, or shall not be in custody or amena- 
ble to justice. If two or more persons are indicted for 
jeintly receiving any property, and the evidence shall be 
that one or more of such persons separately received any 
part of such property, the jury may convict upon such 
indictment those who are proved to have received any part 
of such property. Power is also given to insert several 
counts in the same indictment against the same person, for 
any number of distinct acts of stealing not exceeding 
three, which may have been committed by him against the 
same person within the space of six calendar months, from 
the first to the last of such acts, and to proceed thereon for 
all or any of them. 

Additional power is given to Courts and magistrates to 
order the prosecution of persons committing perjury before 
them. ‘The provision is, that in case it shall appear to the 
Court or magistrate, “that any person has been guilty of 
wilful and corrupt perjury in any evidence given, or in any 
affidavit, deposition, or other proceeding, it shall be lawful 
for the judge or magistrate to direct such person to be 
prosecuted for such perjury, if a reasonable cause appear 
for such prosecution, and to commit him, or hold him to 
bail, to appear at the next session” of the Criminal Court, 
and also to bind over any person to prosecute or give 
evidence against him at the trial. This power has been 
exercised in frequent instances, under the operation of the 
new Evidence Act. 
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Other important clauses of the statute refer generally 
to all indictmenfs, and are intended to prevent objections 
being taken for such defects of form as have hitherto been 
held fatal. We give these sections in full. ‘It shall not 
be necessary to state any venue in the body of any indict- 
ment, but the county, city, or other jurisdiction named 
in the margin thereof, shall be taken to be the venue for 
all the facts stated in the body’ of such indictment; 
provided that, in cases where local description is, or here- 
after shall be required, such local description shall be given 
in the body of the indictment; and provided, also, that 
where an indictment for an offence, committed in the coun- 
ty of any city or town corporate, shall be preferred at the 
assizes of the adjoining county, such county of the city or 
town shall be deemed the venue, and may either be stated 
in the margin of the indictment, with or without the name 
of the county in which the offender is to be tried, or be 
stated in the body of the indictment by way of venue.” 

“No indictment for any offence shall be held insutlicient 
for want of the averment of any matter unnecessary to be 
proved, nor for the omission of the words ‘as appears by 
the record,’ or of the words ‘with force and arms,’ or of 
the words ‘against the peace,’ nor of the insertion of the 
words ‘against the form of the statute,’ instead of ‘ against 
the form of the statutes,’ or vice versa,’ nor for that any 
person mentioned in the indictment is designated by a 
name of oflice, or other descriptive appellation, instead of 
his proper name, nor for omitting to state the time at which 
the offence was committed in any case where time is not of 
the essence of the offence, nor for stating the time imper- 
fectly, nor for stating the offence to have been committed on 
a day subsequent to the finding of the indictment, or on an 
impossible day, or on a day that never happened, nor for 
want of a proper or perfect venue, nor for want of a proper 
and formal conclusion, nor for want of or imperfection 
in the addition of any defendant, nor for the want of the 
statement of the value or price of any matter or thing, or 
the amount of damage, injury, or spoil, in any case where 
the value, or price, or the amount of damage, injury, or 
spoil is not of the essence of the offence.” 

“ Every objection to any indictment for any formal 
defect apparent on the face thereof, shall be taken by 
demurrer or motion to quash such indictment, before the 
jury shall be sworn, and not afterwards ; and every Court, 














= 


ee re 









































536 Recent English Statutes. 


before which any such objection shall be taken for any 
formal defect, may, if it be thought necessary, cause the 
indictment to be forthwith amended, in such particular, by 
some oflicer of the Court or other person, and thereupon 
the trial shall proceed as if no such defect had appeared.” 

To prevent delay in the trial of indictments, the statute 
provides, ‘ That no person shall be entitled to traverse or 
postpone the trial of any indictment found against him, 
unless the Court, upon applieation, shall decide that he 
ought to be allowed further time, either to prepare his 
defence, or otherwise.” 

No one can doubt, that if the provisions of this statute 
are carried out in the liberal spirit which the Legislature 
intended, that an important reform in criminal pleading 
will have been effected. Useless forms and tautology will 
be abolished, and at the same time no wrong or hardship 
will be done to the accused. ‘The accusation against any 
person will be stated in plain and simple language, which 
will not mislead and cannot deceive, and if any mistake is 
made in immaterial points, amendments will be allowed at 
once. The substantial ends of justice will be advanced 
both to the State and to the accused. ‘The every-day ex- 
perience of practitioners in Criminal Courts, is, that offend- 
ers go unwhipped of justice, through flaws which the best 
educated, and most experienced sagacity, cannot avoid. 
At the last term of the Municipal Court, in Boston, a guilty 
person escaped punishment solely through the ingenuity of 
her counsel, in a case where, had our law been the same as 
this statute enacts, due punishment would have been given. 
A woman was indicted for stealing two gold rings of the 
value of three dollars. Among others, a witness testified 
that the woman dropped one of the rings which were 
stolen, and he picked it up. The jury found her guilty, 
and upon being questioned, replied that they found that 
she stole but one ring. The counsel for the defendant 
then took the point, that as the indictment charged the 
defendant with stealing two rings together of the value of 
three dollars, without alleging the value of each ring, and 
as the jury had found that she stole but one ring, it did 
not appear that the ring stolen was of any value, and that 
therefore, there being no allegation of the value of the one 
ring, the indictment was bad —and in this he was sus- 
tained by the Court. 
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Recent American Decisions. 


District Court for the City and County of Philadelphia, 
December 20, 1851. 


Newtin & ALLIBONE to the Use of Henry Roser, 
vs. 
Tue PRESIDENT AND Directors oF tue INsuRANcE CoMPANY OF 
Nortu America. 


A separate valuation, in a policy of insurance, of each parcel, bale or pack- 
age of an article, is not equivalent to a separate insurance of each parcel, 
bale or package ; and a total loss of four bales of an insured invoice of 
one hundred and four bales of cotton will not entitle the assured to recover 
from the assurers any thing under a policy containing the usual five per 
cent. clause, though each of the bales has been separately valued in the 


policy. 

Srroup J.— The plaintiffs held a general policy of insur- 
ance of the defendants, containing the stipulation, ‘‘ No risk 
to attach to the policy, until the amount and description are 
indorsed thereon by the company.’ Upon this policy, the 
following indorsement was made: “ April 5, 1850, schooner 
Julia Eliza, Savannah, to Philadelphia, on deck, 104 bales, 
valued at $50 per bale — $5,200 at L 1-2, $78.” 

The bales thus referred to were bales of cotton. On 
the voyage, four of them were washed from the deck of 
the vessel, and never recovered. 

On the trial, after the plaintiffs had given in evidence the 
policy, and shown the total loss of the four bales, in the 
nranner just mentioned, they claimed $200, the policy val- 
uation of these bales, on the ground that each bale had 
been separately valued, and thereby separately insured. 

The defendants denied that such separate insurance had 
been made, and contended that the insurance was upon the 
aggregate value of the entire shipment, and that by a pro- 
vision in the policy, in these words, “ But no loss or average 
shall in any case be paid under five per cent., unless gen- 
eral,” they were not liable at all. 

The Judge reserved the question, whether the insurance 
was on the whole shipment, or on each bale, for the con- 
sideration of the Court in banc, and instructed the jury 
that it was an insurance on each bale separately. The 
jury found a verdict accordingly for the plaintiffs. 

The policy, in this case, conforms to the general form of 
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valued policies of England and the United States, and, it is 
believed, of most other maritime countries. Cases like the 
present must, therefore, have arisen very frequently, yet 
neither the labors of counsel, nor our own research, have 
brought to light a single adjudication on the subject, in the 
Courts of any country. 

In regard to England, this destitution of authority may 
be, in part, accounted for by the difference between the 
law of insurance there and here, upon a state of facts such 
as the trial of this cause disclosed. Four of the one hun- 
dred and four bales were totally lost. This, according to 
Davy and Milford, (15 East, 559,) rendered the insurers 
liable, on the ground that the warranty as to exemption 
from particular average, applied only where the goods were 
in a damaged state, deteriorated in value, but not destroyed 
in substance, and not where a portion of the substance 
itself was totally destroyed. 

But as in the next year, after Davy and Milford was de- 
cided, the Supreme Court of the United States, in Biays 
v. The Chesapeake Insurance Company, (7 Cranch, 415,) 
held the law to be directly the reverse here ; and as that 
decision has been generally followed in the commercial 
Courts of this country, we regard it as the law of our 
State. 

The authority which was cited on the trial of this cause, 
and which induced the presiding Judge to give the direc- 
tion to the jury, which resulted in the verdict, is The 
Ocean Insurance Company v. Carrington, (3 Conn. Rep. 
357.) 

In this case, A. applied to an insurance company, in- 
quiring at what premium “their office would take a risk 
on twenty-six horses and twenty oxen, for acertain voyage.” 
The office replied, “ At fifteen per cent., but no partial loss 
to be paid under ten per cent., nor any loss on account of 
sickness.” A., in reply, said, “I accept your terms, and 
want a policy filled, viz. : 


On 26 horses, valuedat. . . . $2,200 
and on 20 oxen, valued at . . . 800 


$3,000 at 15 per cent. 
$450”’ 
and sent a note for the premium, requesting a policy by re- 
turn of mail. The office received the note, and transmitted 
a policy for $3,000 on forty-six horses and oxen, valued at 
$3,000. The Court held, that this policy was not con- 
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formable to the terms in which A. accepted the proposition 
made by the office, and that the company could not there- 
fore recover on the premium note. 

From some portions of the reasoning of the Judges re- 
ported in that case, it was insisted on the trial here, that 
the principle on which that decision rested, was that a sep- 
arate valuation implied a separate insurance, and it was 
supposed and asserted, that this view of the case had been 
taken by Phillips, in his work on Insurance. (2 Phil- 
lips, 507.) 

Whether the meaning of Phillips has been rightly appre- 
hended, we deem questionable. But it is unnecessary for 
us to trouble ourselves with this inquiry. He cites no 
other authority by direct reference, except the Connecticut 
case, and of this we have the means of judging for our- 
selves. 

We see no inconsistency, upon a close examination of 
the Connecticut decision, in what was there decided, and 
the settled doctrine of insurance law here and elsewhere. 

The person who applied for insurance, stated that he had 
two distinct subjects, upon which he desired to effect in- 
surance, namely — horses and oxen. He gave the number 
which he had of each description, placing together as a 
class, twenty-six horses, to which he offered, as a whole, a 
certain value ; and as another class, twenty oxen, affixing 
to them as a whole, also, a distinct value. His promissory 
note for the agreed premium, he sent to the company, who, 
instead of a policy conformable to his directions, trans- 
mitted one grouping together, as a joint insurance, the ag- 
gregate number of the two species of animals, to wit — 
“ forty-six horses and oxen,” with an aggregate valuation, 
$3,000. 

The order of the insurer was faultlessly explicit, and 
required not one, but two insurances. It would have been 
a compliance with its spirit, to have executed two policies, 
each comprising a class, with its designated valuation of 
the animals. named. But as only one was desired or ex- 
pected, or necessary, that one should have been so framed 
as to confer the advantages to the insured, of two. 

In what way —- to return to the case in hand — does a sep- 
arate valuation of an article in a policy tend to show that 
that article is separately insured — or was intended to be 
so? Standing by itself without a valuation, proves the same 
thing just as well. The mention of its value has nothing 
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to do with the question, How is it insured? The insurance 
is upon the thing by force of the language selected for the 
purpose, and is just as eflicacions, and has the same extent, 
particular or general, whether the articles comprised in it 
are valued singly, or in the aggregate, or not at all. 

To imply universally a separate insurance from a mere 
separate valuation, would produce great trouble and _per- 
plexity, with no commensurate benefit. It would generate 
the very evil which the memorandum exemption clauses 
were designed to prevent. It would involve the necessity 
of adjusting petty losses, which the wants or interests of 
trade do not reqnire, and the usefulness, not to say the dig- 
nity, of insurance forbids. 

What the merchant needs is indemnity against hazards, 
which would seriously injure him, and not a protection 
from losses so minute, that the time requisite to compute 
them would be more valuable than the reparation obtained. 
Wilson v. Nmith, (see 3 Burr. 1551; Argument of Mr. 
Dunning.) 

The policy in this case, as has been before remarked, 
conforms, in essential particulars, with the policies in gen- 
eral use every where. ‘The practice in valued policies 
seems to be, when a number of articles of one description 
are comprehended in the same policy, to state first the 
number of articles, then the value of each, thus show- 
ing the value of the whole, which is carried out and 
set down as the aggregate. This is the very mode advised 
by Magens; or rather, indeed, his suggestion would lead to 
more minute specification as to value. (1 Magens, p. 35, 
§ 34.) He advises that the price of each piece, yard, pound, 
&c. should be given. 

The books are full of examples of policies, framed in 
the spirit of this advice. The particular valuations are 
mentioned very often incidentally, as facts in the case, 
where they have no’ bearing on the points in dispute. 
Thus, in Lewis v. Rucker, (2 Burr. 1167,) it appears the 
part of the goods damaged were sugars, of which there 
were two kinds, and to each hogshead a separate value was 
affixed, just as in the case before us, as in respect to the 
bales. In Aane v. T'he Comm. Ins. Company of New 

ork, (8 Johns. 229,) the insurance was upon a quantity 
of goat-skins, each skin valued at fifty cents. In McKim 
v. The Phenix Insurance Company, of this city, (2 W. 
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©. C. R. 89,) the subject of the policy was a large quan- 
tity of coffee, at so much a pound. 

Such specifications may be important in the adjustment 
of losses, but to treat them as indicating separate insurances, 
would be practically, as to some, impossible, and to others 
troublesome, vexatious and useless. 

It was not until the introduction of the memorandum 
clauses, (as they are still called, although in the policy be- 
fore us, the same provisions are inserted, not at the foot, as 
formerly, but in the body of the instrument, and without 
any special notification,) that a separate insurance of the 
different articles of a shipment became important, on the 
score of actual indemnity. But the practice of inserting 
the value of the several articles, and even of minute quan- 
tities, was probably as old as valued policies themselves. 
The memorandtim restrictions found it then as it now exists, 
and the reasons which gave it a beginning have induced 
its continuance. But, as at its origin, separate insurance of 
the kind contended for, was not essential to the interests 
of the insured, there is no ground to infer that it was ever 
intended. 

On the introduction of the memorandum clauses, sepa- 
rate insurances of articles of considerable bulk and value, 
such as bales, chests, hogsheads, and the like, were found 
to be highly expedient. Magens takes notice of this, and 
suggests a mode by which this end might be conveniently 
effected. He provides a formula, with great exactness of 
language, namely, “to pay average on each package, &c., 
as if separate interests, separately insured, &c.”’ 

Something according substantially with this suggestion, 
seems to have been generally adopted, and is noticed in 
every treatise on insurance, and continues to be used to 
this day, generally, if not universally, when the purpose is 
to secure the advantage of a separate insurance. ‘This 
policy contains nothing of the kind —neither the same 
words, nor any of equivalent signification; and we hold, 
therefore, that a separate insurance of the bales in question 
was not in the contemplation of the parties. 

H. M. Phillips, for plaintiffs. 

B. Gerhard, for defendants. 
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In the Supreme Court of Pennsylvania. 


CoMMONWEALTH vt. JONES. 


i. A writ of quo warranto will not issue on the filing of a suggestion, but 
must be preceded by arule to show cause; and if issued without such 
rule, may be quashed. 

2. Quo warranto will lie against the mayor of a municipal corporation ; but 
it issues at the discretion of the Court, which may inquire into the motives 
of the relators, and refuse it, even when there is a clear defect in the 
incumbent’s title. 

. Quere : Where the charter of a city requires a two years’ domicile within 
its limits as a qualification for the mayoralty, and one accepts an office 
from the city councils, who are elected under that charter, the tenure of 
which requires his residence to be without the city’s limits, does he lose 
the domicile necessary for the former office, while holding the latter ? 
Held, by Ginson, C. J., he does not. The doctrine seems to be, that if the 
latter office was for lite, it involves a change of domicile; if temporary, 
it does not. 

Tue Acts of Assembly, incorporating the city of Phila- 
delphia, &c., required the electors thereof to vote for and 
elect ‘‘ one person who had resided at least four years pre- 
ceeding said election, within this Commonwealth, and the 
last two years thereof in the said city, to serve as mayor 
of said city, for the term of one year.” At the election, 
6429 votes were cast for Joel Jones, the defendant, and 
6364 for Charles Gilpin. During the two years next pre- 
ceding the election, Mr. Jones had not resided within the 
city limits, but, having been chosen on the 17th December, 
1847, President of the Girard College, under an ordinance 
of the city councils, requiring the president to reside in one 
of the college buildings, supply his own table, fuel and 
furniture, and receive a salary, he had so resided there, 
with his wife, children, and servants; the college buildings 
being in the district of Penn, in the county of Philadel- 
phia. 

These were the facts contained in the suggestion, verified 
by the oath of one of the relators, and also alleging that 
the relators, Buchanan and Darrell, were residents, and qual- 
ified electors of the city of Philadelphia. Notice having 
been given to defendant’s counsel, the writ was granted 
thereon without opposition. 

And then defendant moved to quash the writ, because 

I. It was issued ex parte, without a hearing or a rule to 
show cause. 

II. Because improper parties are seeking to use the pro- 
cess of the Court. 

III. Because they have mistaken their remedy. 
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Evidence was taken on the part of the respondent, and 
read under objection, that the relators had been policemen, 
and were dismissed for drunkenness by respondent, acting 
as mayor. 

George M. Dallas, and W. I. Hirst, for the motion. 

I. This is a writ of grace, grantable only on a rule to 
show cause. The Act of 1836 preserves the power as 
theretofore exercised, and allows the writ to issue by leave 
of the Court. The language is substantially that of 4 and 
5 W. & M.,c. 18,§ 2; 9 Ann. c. 20, $ 4; and the prac- 
tice under them is to grant the rule to show cause, and on 
the hearing to use an absolute discretion. (Wilcox on 
Munic. Corp. $ 401.) The defect in defendant’s title is 
not alone considered, but the expediency of allowing or 
stopping the prosecution ; (3 Steph. N. P. 2440.) For in- 
stances, see 8 Ad. & Ell. 420, n.; 6 Ib. 475; 4'T. R. 381; 
Strange, 1196; 11 Ad. & Ell. 9. Such circumstances as 
these have caused the refusal of the writ; (4 Burr. 2120; 
3 Steph. N. P. 2434); and so also the question of public 
utility) ; Wilcox on Corp. $ 401; 2 B. & Ad. 344; 14 Serg. 
& Rawle, 216; 15 Ib. 130; 11 Ib. 74.) 

The preliminary rule is only required in the case of a 
private prosecution ; (7 Barr, 34); for, being a public offi- 
cer, it is not presumed that the attorney-general will inter- 
fere unnecessarily ; (3 Steph. N. P. 2433.) 

If. Informations which, in practice, superseded the writ 
at common law, could only be used by the attorney-general ; 
(3 Bl. Comm. 263); and though by the statute of Anne, 
(Steph. N. P. 2434; 11S. & R. 74,) they are used to try 
rights on the suggestion of private persons, that statute is 
not in force here. But wherever informations had been 
used, the writ was allowed by the Act of 1836; and this 
is not one of those cases in which a private relator may 
proceed, and, in all others, the attorney-general must be the 
relator ; Commonwealth v. Burrell. (7 Barr, 34.) The 
office is judicial, which is another reason why a private re- 
lator should not interfere. 

lif. ‘The remedy was with the councils, who are consti- 
tuted by the charter the judges of the election. (Act 1789, 
§ 11; City Ord. 75.) 

But the suggestion really sets out no objection to the 
exercise of the office. The residence, by its own show- 
ing, seems not to have been permanently changed, but 
only during the holding of the college office, and the 
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animus manendi, which is the hinge of the controversy, 
is not touched on in the averments. 

George M. Wharton and Ferdinand W. Hubbell, contra. 

[. This procedure is in compliance with the established 
practice, and the directions of the statute. There was no- 
tice given, suggestion heard, motion for, and allowance of, 
the writ by the Court. The relators are voters and citizens, 
and are competent ; and the office is a local one, under a 
municipal corporation, and not a whit more judicial than 
that of sheriff, recorder, or coroner. It has no relation to 
any other portion of the State; and every citizen of the 
city has a direct interest in it. Primé facie, respondent 
has no title, and inferences from his secret intentions, con- 
trary to those from his acts, may as well be deferred till we 
learn from him what those intentions were. The Court 
cannot draw such inferences. 

The writ was allowed by the act, wherever the Court 
had before the power of granting informations. In what 
eases had they that power? In the case of a justice of the 
peace, on behalf of a private prosecutor; Respublica v. 
Griffith, (2 Dallas, 112); Respublica v. Prior, (1 Yeates, 
206); in the case of a county treasurer, Respublica v. 
Wray, (3 Dall. 490; 2 Yeates, 429) ; Commonwealth v. 
Reigart, (14 Serg. & Rawle, 216); of a city recorder, 
Commonwealth v. Dallas, (3 Yeates, 300); of prison in- 
spectors, Conner v. Douglas, (1 Binney, 77); of clerk of 
the market, Commonwealth v. Smith, (4 Ib. 117); of 
trustees of a church, Commonwealth v. Sprenger, (5 Ib. 
353); of collector of city taxes, Commonwealth v. Brown, 
(1 8S. & R. 382); of vestry-men of a church, Common- 
wealth v. Woelpper, (3 Ib. 29); Commonwealth v. Cain, 
(5 Ib. 510); of trustees of an incorporated church, Com- 
monwealth v. Arrison, (15 Ib. 127); of commissioners of 
the township of Moyamensing, Commonwealth v. Me- 
Closkey, (2 Rawle, 369); all of these cases preceded the 
Act of 1836, and were at the suit of private relators. 
Since the act, the writ has issued in the case of a commis- 
sioner of the Nicholson Court ; Commonwealth v. Prim- 
rose, (2 Watts & Serg. 407.) It was held in the late case 
of Commonwealth v. Burrell, (7 Barr, 34,) that officers 
appointed by the governor, or elected by the people at 
large, could not be compelled to answer private sugges- 
tious ; but municipal officers were expressly excluded from 
that rule; (ib. p. 39); and it is further declared, that 




















Recent American Decisions. 545 
the statute of Anne, in substance, is part of our common 
law. 

Il. The office is clearly within the equity of the clause 
of “County and township oflicers,”’ for the city is part of 
the county; (Act 1834, § 2.) The extent of population 
is immaterial; nor is the judicial character of the officer 
any objection. The city recorder was formerly a judicial 
officer, yet he was liable to the writ. The vexation of liti- 
gaiion is best avoided by not palpably and openly breaking 
the law. 

If. It is an office of “a corporation having its chief 
place of business within the county,” engaged in an ex- 
tensive business, having gas and water-works, railroads and 
coal lands, &c., and is trustee of large estates. The remedy 
is not with the councils, who may decide on the number 
of votes, but not on the competency of the candidates ; 
but, were it so, the authority of this Court would not be 
taken away; (2 Serg. & Rawle, 363; 3 Yeates, 479.) 

We hold that the discretion of the Court may certainly 
refuse the writ, when there is a clear legal right established 
by legal parties. Under a government such as ours, it was 
never intended that this Court should have the power of 
permitting a violation of the law, and refusing a prosecu- 
tion to a competent party, because of the Court’s private 
opinion, as to the wisdom of the broken law, or the motives 
or character of the prosecutors. 

The opinion of the Court was delivered by Ginsoy, C. J. 

The writ of quo warranto, under the Act of 1836, is not 
more a matter of right, than is the quo warranto informa- 
tion under the statute of Anne. ‘The Legislature has spoken 
guardedly on the subject. ‘“ Writs of quo warranto may 
be issued by the Supreme Court,” and “ Writs of quo 
warranto may be issued by the Common Pleas,” is lan- 
guage so circumspect, as to convince us that the intention 
was to give the same control over the writ which the Court 
had exercised over the information. The object was to 
combine in it all that was valuable in the ancient writ, 
with all that was convenient and proper in the quo warranto 
information. The Coustitution provides that the Executive 
may remove a Judge, on the presentation of a legislative 
address ; yet, on one occasion, Governor McKean —a great 
authority — who had been the first Chief Justice under the 
Constitution of 1790, had the noble independence, against 
a gush of popular passion, to disregard it. The obvious 
46* 
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intention of the Legislature was to put the substance of the 
information into the form of a writ, to be issued at the dis- 
cretion of the Court. 

Now it is well known that an information at the sugges- 
tion of a relator was always preceded, in this Court, by a 
rule to show cause, as it is in the Queen’s Bench, at this 
day. The Court itself stood as an inquest between the 
accuser and the accused. No man would submit to be the 
dispenser of corporate patronage, if nothing else were be- 
tween him and vexatious prosecution, than the magnanim- 
ity and justice of the displaced officer or disappointed 
applicant. The highest magistrate in the government, or 
the lowest individual in the community, may not be put 
to answer before he has had the inculpatory evidence sub- 
mitted to an inquest; in the one case, the House of Rep- 
resentatives, in the other, a grand jury: and it would be 
strange if the law did not give the first magistrate of a 
great municipal corporation, the same protection. The 
code of the freemen gave it to him, and the representatives 
of freemen have not taken it away from him. Whatever 
change was made in matters of form, the Legislature held 
fast to the substance of that jurisprudence, which is the 
only sure foundation of rational liberty. Speaking thus, I 
do not forget that the English practice, in this particular, is 
founded on the words of the statute of Anne; but our 
own practice borrowed from it, was adopted as a part of 
our peculiar common law, after it had been proved, by use 
in the English Courts, to be convenient, just, aud good. 

The practice under our statute, however, has been 
wrong. ‘The writ has inadvertently issued on the filing of 
the suggestion, and, consequently, improvidently ; so that 
it would be impossible to resist a motion to quash for that 
reason alone. But the ground of the prosecution may, at 
the same time, be examined, as if the case stood on a 
rule to show cause. The eye of the Court had not been 
directed to the irregularity, but henceforth it shall be 
avoided. 

Now a Court will refuse its leave to issue a quo warranto 
writ, wherever it would have refused its leave to file a quo 
warranto information. Before the accession of Lord Mans- 
field to the chief-justiceship of tfie King’s Bench, it was the 
practice to file almost of course ; but in Rex v. Wardroper, (4 
Burr. 1964,) he put his hand on it, saying that “‘ The statute 
9 Ann. c. 20, had a view to the speedy justice to be done 




















5AT 





Recent American Decisions. 


against the usurpers of offices in corporations, as well as to 
quiet the possession of those who had right; and that act,” 
he said, ‘‘does not leave it to the discretion of the officer 
(the Master of the Crown Office, ) as it was before, but puts 
it at the discretion of the Court; therefore, the Court must 
exercise a discretion. It would be very grievous if the 
information should go of course, and it would be a breach 
of trust in the Court to grant it as of course.” In Rer v. 
Dawes, (Ib. 2022 ;) the same was said in substance ; aud in 
Rex v. Sargent, (5 'T. R. 457,) Lord Kenyon approved of 
it. There are several cases in which leave to file was re- 
fused, though there was a clear defect in the incumbent's 
title. Thus, in Rer v. Parry, (6 Adol. & Ellis, 810,) where 
no answer was given to an objection to it, the Court refused 
even a rule, because no fraud was imputed, because no 
mischief appeared to have been done, and because the ob- 
ject of the relators appeared to be a dissolution of the cor- 
poration. In Rer v. Bond, (2'T. R. 767,) as well as in Rex 
v. Trevanen, (2 B. & A. 479,) it was said that leave will 
not be given when the circumstances induce a suspicion of 
the relator’s motives. Rer v. Trelawney, (3 Burr. 615 ;) 
Rex v. Midlecoat, (2 Barnard, 221;) Regina v. Archdale, 
(S Ad. & El. 281;) and some other cases are to the same 
general effect. 

What mischief, then, has been done by the choice of an 
ineligible mayor, if he be so? and who are they that come 
here to complain of it? They do not pretend that he does 
not discharge the duties of the office with integrity and 
ability ; or that the interests of the corporation are jeopard- 
ed by an irregular and improper exercise of his functions. 
All the corporators but two are satisfied with him. A con- 
stituency of a hundred thousand souls are willing to dis- 
pense with a provision in the charter for their benefit. The 
conncils, the chartered guardians of their rights, have not 
moved ; the corporate functionaries have not moved; and 
the unsuccessful candidate has not moved. Only two cor- 
porators demand a scrutiny ; and who are they? It would 
be too much to say they are actuated by public spirit, or 
even by their own interest. ‘They were dismissed from 
office, not for partisanship, but, as appears from the affida- 
vits, for personal habits that unfitted them ; and they could 
not expect to regain their places, should the respondent be 
ousted. There is but one appetite to which the prosecu- 
tion can be referred ; and to the gratification of it a Court 
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will never lend itself. It would waste its time and the 
public money, as well as disturb the public repose, did it 
interfere for a defect of title so unproductive of consequen- 
ces. In Rex v. Brown, (3 'T. R. 574,) it was said by Mr. 
Justice Ashurst, that ‘* When the application is made to 
disturb the local peace of the corporation, it is right to in- 
quire into the motives of a party, to see how far he is con- 
nected with the corporation.” I take it for granted, though 
it does not appear in the proofs, that the relators are entitled 
to vote at the charter election ; but their present interest in 
the event, whatever it may have been while the question 
of patronage was an open one, at present is merely theo- 
retical. 

Another matter which weighs with me —but as it was 
not pressed at the argument, or brought up at consultation, 
I speak only for myself — is, that it is far from clear that 
the defendant’s position is not entirely legal. He was sent 
by this very corporation, beyond the limits of the city 
proper, to execute the duties of a corporate office; and it 
would be a severe application of the law of domicile, to 
make his acceptance of it a disqualification for two years 
to come. A distinguished counsel, who has argued for 
him, was not thought to have lost his domicile, by his 
residence with his family, as American minister, near the 
Court of Sts Petersburgh ; and I believe no greater conse- 
quence has been attributed to the residence of a federal 
officer in the District of Columbia. The doctrine seems 
to be, that-if the office was irrevocably conferred for life, 
the law fixes the domicile at the place where the functions 
are to be performed ; but that, if it be temporary or revo- 
cable, the presumption is against a change. (Phillimore on 
Domicile, 61, 62.) 

The decision of the preceding point renders the decision 
of the others unnecessary. Writ quashed. 

Coutrer, J. dissented, (but no written opinion is on the 
record,) on the ground that the Court had no power to 
exercise such a discretion as, in the case of one legally 
entitled to complain, would deny the issuing of the writ 
against one illegally holding, because of the motives or 


character of the relator. 
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Superior Court of the City of New York. 


Before Hon, W. W. Campne ct, Justice. 









Freperic Oakes, Jr. r. Curtis Jupson ET AL. 


Partners in a limited partnership, but with equal rights therein, held a hotel 
upon a lease that expired at the same time with the expiration of the 
copartnership. One of the partners, before the expiration of the partner- 
ship, took a new lease, or a renewed lease, of the hotel, in his own name 
and for his own benefit, without the assent or knowledge of his copartner. 
Held, that he must be deemed to have taken the lease for the benefit of 
the copartnership. 










Tue facts in the case sufliciently appear in the opinion 
of the Court, which was delivered by 

CampseE.t, J. — Though the pleadings and affidavits on 
which this motion was founded and resisted are voluminous, 
yet the facts are within a narrow compass, and, according to 
my views, the law as applicable to these facts is well settled. 
On the 5th day of Oct., 1845, Mr. Harrison Stephens being 
the owner of premises No. 61 Broadway, in this city, leased 
the same to Curtis Judson, one of the defendants, and to 
one Samuel S. Tiffany, who entered into the possession, 
and as copartners commenced there the keeping of a hotel. 
Judson & Tiffany continued together until the 8th Decem- 
ber, 1848, when they dissolved ; Tiffany retiring, and Jud- 
son becoming sole owner of the lease, furniture, fixtures, 
&c. of the hotel. Judson continued and carried on the 
business until the Ist of May, 1849, when on that day he 
took the plaintiff into copartnership with him on equal 
terms, and in consideration of $10,000 sold and assigned to 
the plaintiff the one half part of the furniture and fixtures, 
and also one equal undivided half part of all his (Judson’s) 
right, title and interest, of, in, and to the term of two years 
yet unexpired under the lease before referred to. This lease 
to Judson & Tiffany would expire on the Ist May, 1851. 

During the year 1850, leases were obtained of parts of 
the adjoining premises, No. 59 and 63 Broadway, for the 
use and benefit of the copartnership; and in September, 
1850, Mr. Stephens, the landlord, whose residence is in 
Canada, being in New York, made an agreement with the 
defendant Judson for a further term of five years, from the 
Ist May, 1851. This agreement, and the lease which was 
subsequently obtained in November or December following, 
were entered into by Judson in his own name, and as he 
subsequently claimed, for his individual benefit. There is 
no pretence that the plaintiff, at the time that the defend- 
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ant Judson was negotiating with the landlord, knew that 
he, Judson, was seeking to obtain the lease for a further 
term in his own name, and for his individual benefit. 
Much less is there any pretence that the plaintiff ever con- 
sented to such an arrangement. At the time this lease for 
the further term was obtained, both the plaintiff and the 
defendant Judson were upon precisely equal terms. Each 
owned one half of the furniture, fixtures, and unexpired 
term. That unexpired term would end on the Ist May, 
1851, as would their copartnership according to the written 
articles. Each had, therefore, an equal interest in procuring 
a further term in order to render available their furniture, 
fixtures, and good-will. 

Under that state of things, and some months before the 
expiration of the lease, the defendant, Judson, applies for a 
further term, and obtains the same in his own name, with- 
out the knowledge or consent of his copartner, the plaintiff, 
and then on the Ist of May turns his copartner out of pos- 
session, and advertises that he will continue the business in 
his own name ; simply offering to have the furniture ap- 
praised, and to pay the plaintiff for his share. It certainly 
seems to me that this simple statement of the case is all 
that is necessary for a determination of the question. I 
think I have not stated it as strong for the plaintiff as I 
should be warranted in doing from the pleadings and affi- 
davits which are before me. The law I think well settled, 
that, under such circumstances, the defendant Judson must 
be deemed to have taken the lease — whether it be termed 
a new lease or a renewed lease — for the benefit of the co- 
partnership. The fact that the copartnership would expire 
at the same time with the old lease, does not, in my judg- 
ment, vary the case. 

The relation of copartners subsisted at the time of the 
obtaining of the lease, and continued for months afterward 
in full foree. As the partners can not agree, there must be 
a receiver appointed, with power to sell the furniture, fix- 
tures, leases, &c., so as to give, as far as possible, to the 
purchaser the benefit of the good-will. Either party may 
become the purchaser at the sale ; and if any other person 
than the defendant Jndson becomes the purchaser, then the 
plaintiff must indemnify Judson against the covenants in 
the lease, to the extent of one half of any damage which 
he may sustain by reason of his having individually en- 
tered into such covenant. The injunction may be con- 
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tinued. The defendant, Slater, not having answered, the 
injunction may continue against him. All the other ques- 
tions as to the notes, and right of Judson to retain them, 
and to have a lien on the furniture, &c., must be disposed 
of on the hearing. 

Archibald Hilton, H. S. Dodge, and Charles O'Connor, 
for plaintiff. 

J. R. Whiting, Edward Sandford, and John Van 
Buren, for defendants. 


Supreme Judicial Court of Massachusetts, March 
Term, 1851. 


Cranston Howe ¢. City or Boston, 


Where a party is rightfully taxed for any personal estate, or for any real 
estate, his remedy for any excess of taxation is by application for an 
abatement, in conformity with the provisions of Revised Statutes, chap. 7 ; 
whether the excess arises from including in the valuation, property ot 
which the person taxed is not the owner, and for which he is not liable to 
be assessed, or from placing an undue and disproportionate value on that 
of which he is the owner. 

Personal and real estate are each regarded as a distinct and separate class or 
subject of taxation, and the validity of a tax on either is to be determined 
by itself irrespective of the other. 

Tue facts of this case sufficiently appear in the opinion 
of the Court, which was given by 

Bicetow, J.—'The question of law, raised by the agreed 
statement of facts in this case, has been substantially de- 
termined by former decisions of this Court. The plaintifi 
seeks to recover, in an action of assumpsit, a portion of the 
amount paid by him to the city of Boston, under protest 
and by compulsion, for taxes on real estate assessed to him 
for the year 1848. It appears that the plaintiff was a resi- 
dent of the city in that year, and was legally assessed therein 
for personal estate and income, and also for a certain dwell- 
ing-house and parcel of land of which he was the owner. 

In addition thereto, he was assessed for sixteen lots of land, 

situated at South Boston, which were the property of the 

United States. These lots he had agreed to purchase, and 

had paid an instalment of the purchase-money, but no deed 
thereof had been given to the plaintiff on the Ist day of 
May, 1848, he not being entitled thereto until he had made 
further payments. ‘The case, therefore, finds that a part of 
the tax on real estate assessed to the plaintiff, in the year 
1848, was legally assessed to and paid by him. This action 
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is brought to recover back so much of the tax assessed 
and paid by the plaintiff on real estate, as was assessed on | 
said sixteen lots of land, on the ground that they were, on 
the Ist day of May, 1848, the property of the United States, 
and so, by law, exempt from taxation. 

We consider the rule well settled in this Commonwealth, 
that where a party is rightfully taxed for any personal or 
any real estate, his remedy, and his only remedy for any 
excess of taxation, is by application for an abatement in 
conformity with the provisions of chap. 7 of Revised Stat- 
utes ; whether the excess arises from including in the valu- 
ation property of which the person taxed is not the owner, 
and for which he is not liable to be assessed, or from 
placing an undue and disproportionate value on that of 
which he is the owner. In all such cases the assessment 
is valid, and the party aggrieved cannot maintain an action 
at law to recover back a portion of a tax so assessed, 
although paid by compulsion. But, on the other hand, if 
a person not legally liable to be taxed in a city or town, is 
nevertheless assessed there, then the assessment is regarded 
as wholly invalid, and, on payment by compulsion, the 
amount illegally assessed, that is, the entire tax, can be 
recovered in this form of action. Little v. Greenleaf, 
(7 Mass. 236); Osborn v. Danvers, (6 Pick. 99.) 

In the application of this rule, however, a distinction is 
recognised, founded on the essential difference in the mode 
of assessing and collecting taxes on real and personal estate. 
Personal estate follows the domicile, and is assessed to the 
owner in the place of his residence. Real estate is assessed 
in the town or city in which it is situated, to non-residents 
as well as residents. The former constitutes no lien on 
the property ; the latter creates one on the premises assessed 
for the amount assessed thereon. These differences in the 
mode of assessing and collecting taxes on personal and real 
property, have caused each to be regarded in law as a sepa- 
rate and distinct class or subject of taxation, in relation 
to which the remedies of parties are entirely separate and 
distinct. Preston v. City of Boston, (12 Pick. 7.) 

But this distinction goes no farther than to allow the 
validity of an assessment, on each class or subject of taxa- 
tion, to be determined by itself irrespective of the other. 4 
The rules of law, by which the validity of a tax is tried, 
are the same as respects both; and, in order to render the 
whole tax invalid on either kind of property, so as to re- 
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cover it back after payment by compulsion, it must be 
made to appear that the party aggrieved was not liable to 
assessment for any part of that class or subject of taxation 
of which he complains. The tax on the real estate and on 
the personal estate, each forms one integral and substantive 
amount or assessment, as between the tax-payer and thé 
town or city, and cannot be invalidated and set aside 
in part only. It follows, therefore, that a party cannot be 
permitted to go behind the assessment, either on personal 
or on real estate, and look into the details and particulars 
of which the entire valuation is made up, and claim to 
recover back a portion of an entire assessment, on the 
ground that it included property of which he was not the 
owner, and for which he was not liable to assessment. 
Osborne v. Danvers, ubi supra; Boston Water Power Co. 
v. City of Boston, (9 Met. 199.) 

Such was admitted to be the rule, as to personal estate, 
by the learned counsel for the plaintiff; but it was strongly 
urged in argument, that it did not apply to real estate. We 
can see no ground for this distinction ; on the contrary, the 
reasons on which the rule is founded are equally applicable 
to both species of taxation. The error of the counsel has 
arisen from a misapplication of the principles recognised 
and acted on in the cases cited by him. 

The case of Preston v. City of Boston, ubi supra, has 
already been alluded to, and goes no farther than to establish 
the reasonable distinction between the liability to taxation in 
respect to personal and real estate, and that the remedies of 
parties are separate and distinct for each kind of property. 

The case of Hayden v. Foster, (13 Pick. 492,) upon 
which the plaintiff mainly relies, presented a different ques- 
tion from that now before the Court. The question in that 
case was solely as to the extent of the lien created by 
statute on real estate for taxes, so far as it affected third 
parties, who had collateral, independent and derivative in- 
terests in property, which had been assessed to a common 
owner. ‘There the attempt was to charge, under the lien 
created by statute, on one piece of real estate, in the pos- 
session of a mortgagee, the entire tax assessed on several 
pieces of real estate to the mortgagor, as a common owner 
of all. But the Court held, that in such cases, in order to 
prevent inconvenience and confusion of rights, as well 
as great hardship and injustice, the statute lien did not 
extend beyond the amount of tax assessed on each separate 
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parcel of real estate, and that the books of the assessors 
might be resorted to, to ascertain the precise valuation of 
each parcel, for which only it was liable to be sold in case 
of non-payment of the tax upon it. It is manifest that the 
decision in that case was grounded on the highest principles 
Of equity, and justified by the necessity of affording to an in- 
nocent party the only remedy which the law could give him. 

Perhaps the language of the Court, in regard to the assess- 
ment of separate parcels of real estate, is somewhat general, 
and taken by itself might give color to the argument pressed 
upon us by the counsel for the plaintiff; but taken in con- 
nection with the facts in that case, and the question actu- 
ally before the Court, it can have no legitimate application 
to the case at bar. There the question was not, as it is 
here, between the tax-payer and the city, but between a 
party claiming title under a sale for taxes made by th® city, 
and another party, who held a title derived from the person 
who was legally assessed with the tax ; and was not a ques- 
tion as to the illegality of a tax, or an over-valuation, but 
only as to the extent of the lien created by law. 

No case has been cited, and none can be found, where it 
has been determined that one part of the same tax, whether 
on real or personal estate, may be held legal, and another 
portion illegal and invalid; so that the latter can be re- 
covered back in an action of assumpsit by the person who 
has been compelled to pay it. On the contrary, the recent 
case of Boston Water Power Co. v. City of Boston, (9 Met. 
199), recognises and reaflirms the true rule, and is decisive 
of the present case. That rule is, that the whole real 
estate in the same town or city constitutes, as between thie 
tax-payer and the town or city, but one substantial subject 
of taxation ; and, therefore, when the tax-payer has cause 
for complaint that his tax is too large, his only remedy is 
by application to the assessors for abatement ; and, on their 
refusal, by an appeal to the mayor and aldermen or county 
commissioners, in the manner prescribed by the statute. 
This being the rule, and it being admitted that a part of 
the tax on real estate was rightly assessed to the plaintiff, 
he cannot, in an action at law, go behind the assessment, 
and examine into the items and particulars of the tax for 
the purpose of invalidating and setting aside a part only. 
It is an entire tax, rightfully laid, and if excessive in amount, 
it is an over-valuation only. Plaintiff nonsutted. 

Brigham, for plaintiff. 

Chandler, City Solicitor, for defendants. 
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District Court of the United States, District of Massa- 
chusetts, January, 1852. 


In Admiralty. 


Jainus B. Lincoun er au. v. Tue Jucia M. Hattocx. 
Collision — Getting under Weigh— Anchoring to Leeward — Negligence. 


Tis was a cause of collision. The libel alleged that 
on the 25th October, 1851, the libellant’s barque Mary, 
of about 200 tons burthen, was lying in Holmes’ Hole, and 
at about 7 or 8, A. M., the wind blowing quite fresh from 
west south-west, the crew were beginning to get her under 
weigh, when they perceived the Julia M. Hallock, (a 
schooner of about 300 tons,) drifting rapidly towards them ; 
that the first mate hailed the schooner to throw over her 
starboard anchor, but the hail was not obeyed or answered, 
and the schooner continued to drift and came afoul of the 
barque and caused certain damage, which was specified. 

The libel alleged want of due care, &c. on the part of 
said schooner. 

The answer admitted the allegations of the libel as to 
time, place, wind, &c., but denied all negligence and waut 
of skill, and alleged that the schooner was getting under 
weigh in the usual manner, and struck adrift without any 
fault on the part of master, or crew, or pilot. 

It appeared that the schooner was laden with a full 
cargo of cotton and staves on deck and under deck ; that 
she went into Holmes’ Hole for a harbor on the afternoon 
of the 24th; that, on coming to anchor, the crew attempted 
to throw over the best bower anchor, but that it caught in 
some part of the rigging. ‘They then threw over the lar- 
board anchor, which did not hold the vessel, and they 
were obliged to clear away and throw over the best bower 
to bring her up. The barque came in at about 4, A. M., 
and came to anchor from 125 to 150 fathoms dead to lee- 
ward of the.schooner. 

The other facts were mostly undisputed, and appear in 
the decision of the Court. The chief dispute was as to the 
proper mode of getting>under weigh in a fore-and-aft 
schooner, with fresh wind and a vessel under the schooner’s 
lee. Many experts were examined on this point. 

The libellants contended that the schooner was primd 
facie answerable, and that she must show that care and 
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skill could not have prevented the collision, and also that 
there was in fact a want of care and skill in this case. 

The respondents contended that the schooner was got 
under weigh in the usual manner, and that they were bound 
only to such skill as men of ordinary knowledge would 
exercise ; and also, that the barque did wrong in coming 
to anchor under the lee of the schooner. 

Spracur, J. The libellants’ vessel having, while at an- 
chor in a harbor, been run foul of by the schooner where 
the weather was not so heavy that she could not ride safely 
at her anchors, the schooner must explain the matter ; prima 
JSacie she is answerable. 

The explanation given is, that having taken a pilot, she 
was getting under weigh in the usual manner. She took 
up her large anchor, and had heaved in to the fifteen fathom 
shackle of the smaller chain, when the vessel got loose and 
drove into the barque. 

Much stress is laid on the fact that a pilot was on board. 
[ am not aware that this is in itself an excuse. It only 
goes to show care on the part of the owners. If the de- 
fendants chose a prudent and skilful master and a prudent 
and skilful pilot, they have certainly done all that they 
could personally do to insure the safety of their vessel and 
its proper management. But if that prudent master or 
pilot behave imprudeutly or unskilfully in the particular 
instance, the defendants will be answerable. 

Let us see, then, whether the defendants’ agent exer- 
cised that ordinary care and skill which the law requires 
them to exert. 

It is said that the schooner was got under weigh in the 
usual manner. In determining what is usual, we must look 
to the circumstances. 

One important circumstance is, that the schooner’s small 
anchor, when let go the night before, had dragged, so that 
they were obliged to let the large one go. 

Another important circumstance is, that the schooner 
was unquestionably short-handed ; the mate and one man 
were sick below, and the cook had been so, and though 
about the deck, took no part in the active work of the 
vessel. ' 

The master, knowing all this, goes ashore, leaving orders 
to get up the large anchor. 

Ido not think that this was prudent. The weight of 
testimony appears to me to sustain this view, and, indepen- 
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dently of testimony, I should not hesitate to pronounce the 
master’s conduct imprudent. 

The captain then comes on board with the pilot. The 
latter, not knowing that the vessel had dragged the night 
before, gives the order to heave short. The captain ought 
to have told the pilot that the anchor had failed before, 
that with a larger scope it had dragged. ‘There was no 
immediate necessity of heaving short. The pilot’s boat 
had gone ashore for two hands. I suppose they intended 
to wait for these men. Why heave short before they 
came ? 

If those two men had been there, even if every thing 
else had been done as it was, and the vessel had struck 
adrift, I think it probable that the collision would not have 
happened. Those two men could have got upa jib, as the 
testimony says, in two or three minutes, and if a jib had 
been got up the schooner could have been sheered off. 

Then as to getting sail on her. The weight of the evi- 
dence appears to me to establish, that the prudent way of 
getting a fore-and-aft schooner under weigh under such 
circumstances is to get up sail, the mainsail at least, before 
heaving short, where there is a vessel on a shore under the 
schooner’s lee. I think, therefore, the schooner was to 
blame. 

The only remaining question is, whether the barque was 
also in fault. It is contended that she took a dangerous 
position. 

She anchored to leeward of the schooner, distant from 
125 to 15U fathoms. The weight of evidence is, that it 
Was a proper position. One witness gives a reason for 
thinking it proper to anchor to leeward, for there is no dis- 
pute that the distance was ample. He says that the great 
danger of drifting arises upon a change of wind, and of 
course, on a change of wind, the relative position of the 
vessels would be altered, and the windward vessel would 
not drift in the direction of the other. 

On the whole, I think the schooner liable. The amount 
of damages is to be settled by an assessor, unless the parties 
can agree, 
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Supreme Court of Vermont, September Term, 1851. 


CHITTENDEN Merritt v. Horace CLAGHORN. 


In an action against a common innkeeper by a guest, to recover for articles 
lost by fire, which happened without any negligence on the part of the 
innkeeper or his servants ; held, that the action could not be sustained, as 
innkeepers are not liable for losses resulting from inevitable casualty or 
superior force. 

Tue opinion of the Court was delivered by Reprievp, J. 
— This is an action against the defendant, as a common 
innkeeper, for the loss of the plaintiff’s team, while a 
guest at the plaintiff’s house, by the burning of his barn, 
supposed to be the work of an incendiary. 

The case finds, that the plaintiff’s loss was, without 
“any negligence in point of fact, in the defendant, or his 
servants.” From this we are to understand, that no degree 
of diligence, on his part, could have prevented the loss. 
If, then, the defendant is liable, it must be for a loss hap- 
pening by a cause beyond his control. In saying this, we 
have reference only to the highest degree of what would 
be esteemed reasonable diligence, under the circumstances 
known to exist, before the fire occurred. We are aware 
that it would doubtless have been possible, by human 
means, to have so vigilantly guarded these buildings, as 
probably to have prevented the fire. But such extreme 
caution, in remote country towns, is not expected, and if 
practised, as a general thing, must very considerably in- 
crease charges upon guests, which they would not wish to 
incur, ordinarily, for the remote and possible advantage 
which might accrue to them. 

The question then is, Whether the defendant is liable ? 
Do the authorities justify any such conclusion? For it is a 
question of authority mainly. We know that many emi- 
nent judges, and writers upon the law, have considered 
that innkeepers are liable to the same extent as common 
carriers. It may be true, that the cases are much alike in 
principle. For one, I should not be inclined to question that. 
But if the case were new, it is certainly not free from 
question, how far any Court would feel justified in holding 
any bailee liable for a loss like the present. But in regard 
to common carriers, the law is perfectly well settled, and 
they contract, with the full knowledge of the extent of 
their liability, and demand, not only pay for the freight, 
but a premium for the insurance, and may reinsure, if 
they choose. And the fact that carriers are thus liable, no 
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doubt often induces the owners to omit insurance. But 
unless the law has already affixed the same degree of ex- 
treme liability to the case of innkeepers, we know of no 
grounds of policy merely, which would justify a Court in 
so holding. 

In regard to the authorities relied upon by counsel for 
plaintiff, the case of Bedlo v. Morris, (Yelverton, 162,) 
decided as early as 7 Jac. 1, makes nothing either way, 
upon this point. ‘The declaration only claims, that the de- 
fendant is liable for ‘“‘ goods lost, through the default of the 
defendant, or his servants ; ”’ and no case questious the liabil- , 
ity to this extent. The dictum referred to in argument, in 
the Doctor and Student, only shows, that innholders are 
liable for a robbery, committed upon their guests by the ser- 
vants of the house. But this is upon the ground of want 
of proper care in keeping such servants. ‘The host is, we 
apprehend, upon principles of reason and justice, always 
liable for any act of his, servants, or guests. He employs 
such servants as he chooses, and is bound to take every quiet 
and orderly guest which offers, and if he takes others, 
even in good faith, it ought not be at the risk of his other 
guests, who derive no profit, and have no concern what- 
ever in their being there. In holding the innkeeper liable 
to this extent, all opinions concur. It is here the discrep- 
ancy begins. 

Morse v. Slue, (1 Vent. 190,) decides nothing, for the 
case was compounded. But the case was one of common 
carrier, by ship, as early as the 24 Ch. 2, and doubts seem 
then to have existed, whether even common carriers were 
liable, without any default, but the law is clearly against 
them now upon that point. ‘The declaration in this case 
seems to be much the same in substance as that in Yelver- 
ton, which is a ground of argument ; perhaps the extent of 
the liability was then considered the same, which we 
should also infer from other parts of the case. 

Calyes’ Case, (8 Coke, 32a,) which is regarded as the 
leading case upon this subject, among the early reports, 
certainly decides nothing more, than that the host is not 
liable for the horse of his guest, if put in the pasture, by 
direction of the owner, and there stolen, which he probably 
would be, if put in the barn, for it would then be the folly 
and neglect of the hostler, not to lock the barn. The nu- 
merous dicta in this case, as in most of the cases in my 
Lord Coke’s Report, go far beyond the case, and embody 
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the leading prineiples of a brief treatise upon the subject. 
And these dicta have been regarded as authority, to some 
extent. But even that will not justify the present action, 
“There ought to be a default in the innholder or his ser- 
vants,”’ [or may we not add guests?] But in the present 
case, there is no pretence of any such default. 

White’s Case, (2 Dyer, 158 b,) is where the house was 
full, and the guest undertook to shift for himself, being ad- 
mitted, as matter of favor, and upon that condition, and the 
iunkeeper was held not liable, even for robbery committed 
in the house, which he prima facie clearly would be, in 
ordinary cases, and ultimately, unless he could show that 
no degree of diligence, on his part, which it was reasona- 
ble to require, could have prevented the robbery. The case 
of Saunders v. Spencer, (3 Dyer, 226,) decides, that goods 
which the guest declines to have locked up in a place 
pointed out to him, are at his own risk. 

It is certain that Sir William Jones, in his treatise upon 
the liabilities of bailees, lays down no such extreme liability, 
on the part of innholders, as is here claimed. He is lia- 
ble, says this writer, if the goods of a guest be stolen 
from his premises “ by any person whatever.” And he is 
liable for robbery, even if committed by his servants or 
guests, but not if he take ordinary care, or the force was 
truly irresistible. This is the import of the rule laid down 
by Sir William Jones, and Mr. Justice Story adopts almost 
precisely the same view, in his valuable Treatise upon Bail- 
ments. The innkeeper is bound to the extremest degree 
of diligence, which any prudent man would be expected to 
resort to in defending his own goods, and is absolutely 
responsible for loss, by his servants or guests, and primd 
facie, for all losses. 

Chancellor Kent, (2 Comm. 592,) lays down much the 
same rule. He says the liability does not extend to loss, 
occasioned by inevitable casualty, or by superior force, as 
robbery. A more extreme case of superior force than the 
present is scarcely supposable, or one more clearly, with- 
out the reason of the rule, requiring extreme strictness in 
the care and responsibility of innholders. 

The American cases referred to in argument certainly do 
not decide what is necessary to maintain this action. MM]a- 
son v. Thompson, (9 Pick. R. 280,) involved no question 
of difficulty, except whether the defendant was liable at all, 
asacommon innholder. The goods, being the plaintiff's 














harness, were confessedly lost, and nothing appeared, but that 
they were lost by the neglect of defendant’s servants. As 
a common innholder this imposed the burden upon him to 
show that the loss occurred without his fault. This he did 
not attempt. It being settled, that, under the circumstances, 
the defendant was liable as a common inuholder, although 
the plaintiff was not at the time a lodger in the plaintiff's 
house, there remained no further doubt in the case. 

So, too, in Piper v. Manning, (21 Wend. 182,) the 
goods were stolen from the plaintiff’s load, which was left 
in the open yard of the inn by direction of the defendant’s 
servants, and the defendant was held liable upon the most 
obvious principles of the law applicable to the subject. It 
is true, in both these cases, the opinion is broadly declared, 
that the liability of an innholder and a common carrier is 


the same. 


authority is cited for the opinion, and it is by no means 
certain that those judges would have so held, if it had been 
necessary to turn the case upon that naked question. No 
authority whatever is cited in the former case except by 
the reporter, who refers to Richmond v. Smith, (9 B. & C. 
9,) and that was only the case of goods stolen from the inn, 
and it was held, the innkeeper was primd facie liable. And 
the judges here say, that “in this respect [#. e., where goods 
are stolen] the situation of the landlord is precisely similar 
to that of a carrier.” 

But we find that when the very question comes before 
the English Courts, as it did in Dawson v. Chamney, (5 Ad. 
& Ellis, N. S. 164,) [48 Eng. C. L. R. 164,] for the first 
time, so far as I can find, it was found necessary to put very 
essential qualifications upon the language of the judges, as 
reported in the last case referred to. ‘The doctrine of this 
case, as expressed in the note, is, ‘‘When chattels have 
been deposited in a public inn, and there lost or injured, 
the prima facie presumption is, that the loss or damage was 
occasioned by the negligence of the innkeeper or his ser- 
vants. But.this presumption may be rebutted ; and if the 
jury find in favor of the innkeeper, as to uegligence, he is 
entitled to succeed on a plea of not guilty.” 

This rule, it is there shown very clearly, is founded upon 
the ancient common law liability of innkepers, as set forth 
in the writ, taken from the Registrum Brevium, and found 
also in Fitzherbert, N. B. p. 94 B. Of the guests, it is said 
there, their “ goods being in those inns, without subtrac- 
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But the cases called for no such opinion, and no 
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tion to keep night and day, are bound, so that for default of 
them, the innkeepers or their servants, damage may not come 
in any manner to such guests.” 

It is, perhaps, scarcely necessary to pursue this subject 
further. It is certain no well considered case has held the 
innkeeper liable in circumstances like the present. And 
no principle of reason, or policy, or justice, requires, we 
think, any such result, and the English law is certainly 
settled otherwise. We entertain no doubt, therefore, that 
the defendant is fairly entitled to have the judgment, 
which he obtained in the Court below, affirmed. 

: Judgment affirmed. 





Digest of Mecent American Decisions. 


[Selections from Vol. XXXI. Maine Reports.] 


Action. Where one tenant in common has received the rents and 
profits of the common property, he is accountable, in assumpsit, to a co- 
tenant for |.is share. If he has been reimbursed out of the joint profits, 
to the extent that repairs were necessary to make the property serviceable, 
he will be accountable in assumpsit to his co-tenant for his share of the 
surplus, if any. — Buck v. Spoffurd, 34. 

In such an action by one of the co-tenants against the other, the defend- 
ant, in order to prove the legality of the mill-owners’ meeting, may use 
another of the co-tenants as a witness. — J). 

The merits of a judgment can never be impeached in a counter action by 
the judgment debtor, either directly or collaterally. — Pease v. Whit- 
len, 117. 

Where it was submitted to referees to determine the validity of a title to 
real estate which the defendant was to make to the plaintiff, and that, if 
they should adjudge the title to be perfect, they should award a just com- 
pensation therefor, and they adjudged the title good, and awarded the 
compensation for it, no action lies by the grantee against the grantor to 
recover for money afterwards paid by him to extinguish an outstanding 
incumbrarce, not known to the referees. — Jb. 

No action can be maintained in this State, upon a judgment recovered in 
another State, against a defendant, of whose person the Courts of that 
State had no jurisdiction. — Mc Vicker v. Beede, 314. 

The ownership of property, situated within a State, (whether it be in 
land, or articles, or credits, or in any other form,) does not, of itself, give 
to the Courts of that State, jurisdiction of the owner's person. — 16 

Neither will an action, brought here upon such a judgment, be aided by 
the fact that a part of it had been collected, under the process of the Court 
in the State where it was recovered. — /h. 

A declaration may be amended, by striking out the original counts, and 
inserting others, if the cause of action be the same, and the form of the 
action can be retained. — J6. 
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Thus when an action of debt, brought upon a judgment, recevered in 
another State, for labor performed, failed to be maintained, for want of 
jurisdiction in the Court by which it was rendered, the plaintiff had leave 
to amend, by striking out the count upon the judgment, and inserting one 
forahe labor performed. An action, in the form of debt, may be supported 
for labor performed. — Jb. 

The estate of a deceased person is not liable to pay for mourning 
apparel, purchased after his death, by his family. One who furnishes such 
apparel, believing the estate to be liable for it, and expressly stipulating 
that he would resort only to the estate for his pay, cannot maintain an 
action therefor against any of the family upon an implied promise.— Jenks 
v. Mathews, 318. 

If a surety, who has become accountable to his principal to pay the debt, 
send his own money therefor, by the debtor, to the officer who holds a pre- 
cept upon the demand, and the officer misappropriate the money, the surety, 
after having paid the debt to the creditor, may maintain assumpsit against 
the officer, and without a special demard, although the officer, when he 
received the money, was not notified to whom it belonged. — Sietson v. 
Howe, 353. 

Where a verdict and judgment have been recovered against a party to a 
suit, he cannot, (while such judgment is unreversed,) maintain an action 
against the other party jointly with others, upon an allegation that said 
verdict was unjust and false, and was procured by them, through fraud 
and perjury, under a conspiracy to effect that purpose. — Dunlap v. Gld- 
den, 435. 

In such an action, the plaintiff is estopped by the judgment from proving 
the charges alleged in his declaration. — J). 

An action will not lie against one who was a witness in another suit, 
for giving false testimony. — /b. 

F.. conveyed land to S., and also gave him an obligation, that if, at the 
end of a year, the land should not be worth the money he had received 
therefor, with its interest, he would make up the deficiency, *‘ or otherwise 
pay that amount on receiving a reconveyance.’’ S. at the same time gave 
to F. a bond that he would, on being paid the said amount, at any time 
within the year, reconvey the land. Held, that during the first year S. 
could have no right of action against F. on the obligation, because. F’. had 
the election to redeem within the year; but that at the end of the year his 
right of action accrued, and that therefore the statute of limitations began 
to run from that period. — Smith v. Fiske, 512. 

Aquatic Rights. The rule of the common law, that riparian proprietors 
own to the thread of fresh water rivers, has been adopted in this State, — 
Brown v. Chadbourne, 9. 

A stream, which, in its natural condition, is capable of being commonly 
and generally useful fur floating boats, rafts or logs, fur any useful purpose 
of agriculture or trade, though it be private property, and though it be not 
strictly navigable, is subject to the public use, as a passage-way. — Jb. 

Though the adaptatiomof the stream to such use may not be continuous 
at al] seasons, and in all its conditions, yet the public right attaches, and 
may be exercised whenever opportunities occur. — Jd. 

When a stream is inherently, and in its nature, capable of being used for 
the purposes of commerce, for the floating of vessels, boats, rafts or logs, 
the public easement exists. — 1b. 

In such a stream, the right in the public exists, notwithstanding it may 
be necessary for persons floating logs thereon, to use its banks. — lb. 

Where the proprietor of such a stream, by means of a dam and of an 
accumulation of his logs above the dam, has, under elaim of a right to con- 
trol the stream, designedly obstructed the running of the plaintiff's logs, 
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and refused to make any provision for the passage of them, the plaintiff is 
justified in repairing and opening the proprietor’s sluices round the dam, 
for that purpose ; provided that that be the mode of effecting the object, 
Jeast detrimental to the proprietor. — Jb. 

In such a case, in a suit against the proprietor for such injury, the plain- 
tiff may recover for the damage, and, among the' items recovered, may be 
the expenses of booming the defendant's logs, and of repairing his sluices. 

The riparian proprietors do not have the entire interest in the waters of 
a river, but the whole community have rights therein, which entitle them 
to regulate its public use, and these rights may be exercised by the Legis- 
lature as the agents of the public — Moor v. Veazie, 360. 

Arlitration. A referee, appointed under the statute, chap. 138, may, 
by an alternative award, present legal questions for the consideration of the 
Court. — Barnard v. Spofford, 39. 

Such an award must report, not the testimony from which the facts are 
to be found, but the facts themselves, as the referee has found them. — Jb. 

A referee is not a mere instrument to hear and report testimony, often 
voluminous and contradictory, for the adjudication of the Court thereon, 
without the aid of a jury. — Jd. 

Such right of adjudication has not been given to the Court by the law, 
neither can it be conferred by consent of parties. — 1d. 

When, in such a submission, the parties have inserted a condition that 
the referee should report the facts for the consideration of the Court, that 
condition is not fulfilled by his reporting the evidence only. — Jd. 

If such a condition be not fulfilled, the award is to be taken, as if no con- 
dition had been inserted. — /d. 

In a submission, by parties who had been co-partners, of all demands of 
every description, whether arising out of their business as partners or out 
of any other transactions, it does not belong to the referees to adjudicate 
ape the property belonging to the firm, or the debts due from the firm. — 

ayes Vv. Forskoll, 112. 

The interest, which the members of the company have in such matters, 
is not a demand by one of them against the other. — Jd. 

Upon the party, who alleges that some of the matters in controversy 
have not been decided, rests the burden of proving that such matters were 
made known to the referees, and that they were not decided. — Jb. 

A judgment rendered upon a report of referees, who have adjudicated 
matters legally submitted to their determination, is equally valid as when 
founded upon a verdiet. — Pease v. Whiiten, 117. 

If an action be referred by a rule of Court, which contains no restriction 
upon the powers of the referee, his award upon the law, as well as upon 
the facts, is conclusive. — Brown v. Clay, 518. 

In submitting to the decision of the Court an alternative award of 
referees, under a rule of Court, it is competent for them to present, not the 
evidence, which was before them, but the facts, which, in their opinion, 
were proved by that evidence. — Aempton v. Stewart, 566. 

Where a referee, through misapprehension of the right course, submitted, 
in an alternative award, not the facts but the evidence, the award was re- 
committed. — Jb. 

Altorney al Law. An attorney at law may, by his book and suppletory 
oath, prove his retainer and his services rendered in Court. — Codman v. 
Caldwell, 560. 

Bailments. The common law liability of a common carrier, may be 
restricted by a notice from him, brought home to the knowledge of the 
customer, as to the extent of the liability to be borne by the carrier. — 
Sager v. P. 8S. § P., § E. Railroad Co., 228. 
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But no notice or contract can exonerate a common carrier from liability 
fur damage, occasioned by his negligence or misconduct. — /4 

The want of suitable vehicles, in which to: transport articles, is negli- 
gence on the part of a carrier. — Jb. 

A common carrier will be liable for damage to goods, resulting from 
disobedience of the directions. given by the owner and assented to by the 
carrier, respecting the mode of conveyance — Jb. 

If, with a bailee employed to carry goods for him, the owner stipulate to 
take upon himself the risk of ‘‘ all damages, that may happen ’’ 10 the goods 
in the course of transportation, such stipulation will not exonerate the bailee 
from liability for damage tothe goods, resulting from his negligence or mis- 
conduct. — /b. 

The damages, which, within the meaning of that stipulation, might 
happen to the goods, would not include such as resulted from negligence or 
misconduct — Jb. 

Such stipulation, however, would cast upon the owner the burden of 
proving that the damage was so occasioned. — 1b. 

If the owner of goods, by contract with the carrier, waive any of his 
rights touching the delivery, the carrier will, so far as the waiver extends, 
be relieved from liability. — Stone v. Waitt, 409. 

When the transit of goods is ended, and the delivery is completed, or is 
waived by the owner, the responsibility of the carrier ceases. — Jb. 

If the consignee take charge of the goods before they have arrived at the 
ultimate place of delivery, the carrier's risk is terminated. — Jd. 

Where goods are sent by sea, and the master of the vessel is also super- 
cargo, he acts, (after the arrival at the port of destination,) in relation to 
the selling of the goods, as the agent of the consignor. — /b. 

When such supercargo, being also master of the vessel, has unsuccess- 
fully used all reasonable efforts to effect a sale, and is under the necessity 
of leaving the port with his vessel, he is justified in committing the goods 
to a responsible commission merchant for sale. — Jb. 

Of the obligation of a common carrier to store goods, at the end of the 
transit. — Jd. 

An innkeeper’s liability for goods and chattels, stolen or injured at his 
inn, extends beyond his own fidelity and that of his servants. — Shaw v. 
Berry, 478. 

He is responsible for well and safe keeping. — J. 

He is bound to keep the goods and chattels, so that they shall be actually 
safe, except against inevitable accidents, and the acts of public enemies, 
and of the owners of the property, or of their servants. — Jd. 

Proof that there was no negligence in himself or in his servants, is not 
sufficient for his immunity. — Jb. 

Bankruptcy. A mere recognition or acknowledgment, by a bankrupt, of 
a debt which has been discharged in bankruptcy, creates no legal liability 
to pay the debt. — Porter's Adm’r v. Porter, 169. 

Such a liability can arise only upon an express promise to pay the debt. 
— Ib. 

A promise, by a bankrupt, to give a new note for such a debt, is not 
such an express promise as will sustain an action upon the original debt. 
— Ib. 

Creditors of a certificated bankrupt are not precluded from maintaining a 
suit against him, upon a demand, which was provable in bankruptcy, if 
they succeed in impeaching the discharge, for some fraud or wilful conceal- 
ment, by the bankrupt, of his property or right of property. — Humphreys 
v. Swett, 192. 

If a creditor, whose claim was proved by him, and was allowed in bank- 
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any unlawful preference of creditors by the bankrupt, he can do it only by 
objecting, in the Court of bankruptcy, to the granting of a discharge to the 
bankrupt. — Jd. : 

A creditor, after the granting of such a discharge, is precluded by the 
bankrupt law from maintaining a suit against the bankrupt, upon any claim, 
which such creditor had proved, and which had been allowed to him in the 
Court of bankruptey. — #4. 

A parol promise by the maker of a note, who was a certificated bankrupt, 
made to the payee of a note, barred by the bankruptcy, that he would pay 
the same, does not pass to the indorsee. — Wardwell v. Foster, 558. 

In a suit, in the name of the indorsee of such a note, against the bank- 
rupt, (the maker.) the plaintiff cannot avail himself of a parol promise, 
made by the defendant to the payee, to pay the note. — Jd. 

A promise to his creditor, made by a debtor, after having been decreed 
to be a bankrupt, and before the obtaining of his discharge in bankruptcy, 
that he will pay a previously existing debt, will not be impaired by the 
subsequently acquired discharge. — Otis v. Gazlin, 567. 

Such a new promise is held to mean, that the promisor will not set up 
his expected discharge to avoid the payment of the debt. — Jd. 

Such a promise revives the debt. It need not be declared upon as the 
cause of action, but may be proved as a bar to the operation of the dis- 
charge. — bd. 

The statute passed August 3, 1848, c. 52, requiring such new promise 
to be in writing, is not applicable to actions commenced before its enact- 
ment. — Jb. 

Bulls of Exchange and Promissory Notes. If a mere accommodation 
note, given without consideration, be indorsed by the payee, before its pay- 
day, boné fide and for a valuable consideration, in the usual course of 
businsss and trade, to one who has no knowledge of any facts or circum- 
stances, which would discredit it, the indorsee takes it, freed from the 
defence that it was originally given without value. — Bramhall v. Becket, 
205. 

But when the indorsee takes such a note merely as collateral security 
for a pre-existing debt, without parting with any right or extending any 
forbearance, er giving any consideration, he is not to be regarded as the 
holder for a valuable consideration. Such a transaction not being accord- 
ing to commercial negotiations in the usual course of business and trade. 
— bh. 

In a suit by such an indorsee upon such a note, the defence is open to 
the maker, that the note was made without value. — Jb. 

A writ from the District Court having been issued on a note of more 
than twenty dollars, the plaintiff received from the debtor, and indorsed, 
a sum which would reduce the debt to less than twenty dollars, upon a 
condition that the balance should be paid before the return-day of the writ, 
but such balance was not paid. Held, the plaintiff might lawfully erase 
the indorsement. — Dodge v. Greeley, 343. 

Where the amount of a note has been lodged by a debtor in the hands 
of a third person, upon a stipulation by him that he would therewith pay 
the note, and he afterwards purchases the note, the transaction constitutes 
a payment of the note. — Wilhams v. Thurlow, 392. 

And it is equally a payment, whether the said amount had been received 
hy such purehaser in cash or in real estate at a stipulated price. — /. 

In an action by an indorsee of a note against the indorser, the maker, 
when released by the defendant, is a competent witness for him. — Frank- 
lin Bank v. Pratt, 501. 
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In an action by the holder of a draft against the acceptor, the drawer, 
when released by the defendant, is a competent witness for him. — J. 

A mortgage of personal property, given to secure the mortgagee from a 
contingent liability as an indorser, or surety, upon negotiable paper, is 
discharged by a payment of such paper. — Id. 

The rule of public policy, which prevents a witness from impeaching 
the original validity of a note, which he has put in circulation, does not 
preclude him from testifying to the payment of the note. — Jb. 

In an action, upon a note, against the indorser, the maker, if released 
by the defendant, is a competent witness for him.— Franklin Bank v. 
Dennis, 521. 

Such a contract, between the holder of a note and the principal thereon, 
as would discharge the surety, if made prior to the pay-day, would have 
the same effect, though made subsequently to the pay-day. — Stowell v. 
Goodenow, 538. 

Where the holder of a note, having made a contract with the principal 
for delay, relies upon an assent thereto given by the surety, the burden of 
proving such assent is upon the holder. — Jd. 

In a note payable in a specified time after date, the day of the date is to 
be excluded. In a town where there is po bank, a demand was made upon 
such a note, at three o'clock in the afternoon of the last day of grace, to 
which the maker replied, that he would never pay it, and thereupon a 
suit was immediately commenced. Jicld, that the suit was not prema- 
turely brought. — Ammidown v. Woodman, 580. 

Contract. A contract in violation of a statute, when introduced as evi- 
dence of a right to recover thereon, may be effectually resisted by a party 
to it, or by one in legal privity, but not by a mere stranger. — El/sworth v. 
Mitchell, 247. 

An express contract, there being no fraud or misapprehension of the 
facts, cannot be set aside by one of the parties, so as to substitute an 
implied one. — Jenks v. Mathews, 318. 

A misapprehension of the law by a party, will not authorize him to 
rescind an express contract, if there have been no fraud and no misappre- 
hension of the facts. — Jb. 

In a conditional contract, express or implied, if there be a failure to 
perform by one of the parties, the other may retract. — Dodge v. Greeley, 
343. 

A contract to employ a laborer for three years at specified wages per 
day, unless it be in writing, is within the Statute of Frauds, and cannot be 
enforced. — Tuttle v. Swett, 555. 

Corporation. Where the charter of an incorporated company gave 
them authority to erect dams, sluices and locks at different places on a 
stream, and made provision for compensating the owners of land taken 


_ therefor; which dams, sluices and locks they proceeded to erect, and for 


the location of one of the dams, with its sluice and lock, they took a lease 
of the land and occupied under it for thirty-one years; (no compensation 
therefor, under the provisions of the charter, having been claimed or 
made,) it is to be considered, that the works upon the land leased, were 
erected in virtue of the right given by the charter, and not under the 
authority of the lease; and that, therefore, at the end of the leasehold, 
they belong, not to the lessor, but to the company, with a right to be per- 
manently maintained by them. — Ginn v. Hancock, 42. 

Such a right, in the company, is an incumbrance upon the land of the 
lessor, within the import of a warranty against incumbrances, in his deed 
of conveyance to a third person. — Jd. 

The right, so acquired by the company, extends no further than to main- 
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tain their works, and give them the exclusive right of so much of the 
water as is necessary for the sluice-way. The residue of the water 
belongs, in equal parts, to the riparian proprietor on each side of the 
stream. — Jb. 

The dissolution of a corporation, by act of the Legislature, deprives it 
of its corporate existence, and a judgment rendered against a corporation, 
after such dissolution, is erroneous. — Merrill v. Suffolk Bank, 57. 

In a suit brought under the provision of Rev. Stat., chap. 76, sects. 
18-20, by a creditor of the corporation against a stockholder, the defend- 
ant cannot protect himself by proof that he has paid to the corporation 
the whole amount to which the statute made him liable, (being one hun- 
dred per cent. upon his stock.) towards aiding in the payment of the cor- 
poration debts. — Fowler v. Robinson, 159. 

A corporation, being indebted to the amount of seventy-five per cent. of 
its capital stock, passed a vote that each stockholder should pay to the 
treasurer that proportion, in order to create a fund for discharging the 
debts. ‘The plaintiff and the defendant were both stockholders. ‘Though 
many of the stockholders failed to make such payment, yet the defendant 
paid to the treasurer one hundred per cent. But, as the vote contained no 
stipulation that a stockholder, on making the payment as voted, should be 
released from the claims of creditors, it was Ae/d, that the plaintiff, being 
a creditor of the corporation, though he concurred in the vote, was not 
barred thereby from recovering against the defendant. — Jb. 

A corporation cannot, in an action at law, recover for its shares or for 
their assessments upon them, unless the holder has made an express agree- 
ment to pay for them, or unless, by its charter or other statute provision, a 
personal obligation is imposed upon the holder, to make such payment. — 
Kennelve § Portland R. R. Co. v. Kendall, 470. See also Jay Bridge v. 

Woodman, 573. 

An agreement in writing to subscribe a specified number of shares to 
the stock of a corporation, is not an express promise to pay for them. — Jb. 

Where a power has been given to corporations to collect their assess- 
ments on the shares, by a sale of the stock, an inference is not readily 
drawn, that the Legislature, without any express enactment to that effect, 
designed to create also a personal lability on the shareholder. — /. 

Where neither by contract, nor by statute enactment, is there any per- 
sonal obligation upon a stockholder to pay for his shares, such obligation 
cannot be created by any by-law or vote of the corporation. — /h. 

A statute authority ‘‘to make and collect such assessments on the 
shares,”’ ‘* as may be deemed expedient, in such manner as should be pre- 
scribed in their by-laws,’’ does not confer, nor does any statute of the 
State confer, upon the corporation, the power to create a personal liability 
upon the stockholder, to pay for his shares. — /b. 

Deed. \ one, by deed of warranty, grant land to which he then had no 
title, and afterwards acquires a title, it enures, co instant, to the benefit of 
such grantee, or the one, if any, to whom the latter, prior to such acquisi- 
tion of the title, may have conveyed it, with like covenants of warranty.— 
Crocker v. Pierce, 177. 

Such a conveyance, in its effect, has priority to one made to another 
person after the title vested in the grantor. — Jb. 

These effects are wrought by the covenants of warranty, on the princi- 
ple of estoppel. They do not result from an attachment and levy. — /h. 

A creditor acquires no title by an attachment and connected levy of land, 
of which, at the time of the attachment, the debtor had no title, but of 
which he had given a warranty deed, toa third person, though he, the 
debtor, afier the attachment and before the levy, obtained the title ; said 
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warranty deed having been recorded prior to the levy, though not prior to 
the attachment. — Jd. 

To constitute several conveyances the parts of the same transaction, it is 
not necessary that the deeds bear the same date; nor that in each of the 
deeds the parties should be the same persons. — Gammon v. Freeman, 
243. 

Donatio Causa Mortis. To constitute a donation, inter rivros, there 
must be a gift absolute and irrevocable, without any reference to its taking 
effect at some future time. The donor must deliver the property, and part 
with all present and future dominion over it. — Dole v. Lincoln, 422. 

To constitute a denatio causa mortis, the gift must be made in contempla- 
tion of the near approach of death, and to take effect absolutely, only upon 
the death of the donor. There must be a delivery of the property to the 
donee, or some other person, for his use. ‘The donor must part with all 
dominion over it, so that no further act of him, or of his personal repre- 
sentative, is necessary to vest the title perfectly in the donee, should it not 
be reclaimed by the donor during his life. — 1d. 

To constitute a valid donatie causa mortis. the donor must part with all 
dominion over the property to the donee, to belong to him a as his 
own property, in case the donor should die without making any change in 
relation to it. — Ib. 

Such an alienation of property cannot be supported in law, if it be 
intended not for the benefit of the donee, but as a trust fund to be dispensed 
for benevolent uses, at the entire and unlimited discretion of the donee.—Jd, 

Donations, not made in conformity to the statutes of wills and of frauds, 
but rather suited to contravene them, are not favored by the law. They 
are admitted with the greatest caution. — /h. 

Easement. Easements, in another's land, may be aequired by prescrip- 
tion, either by communities or individuals. — Littlefield v. Maawell, 134. 

Easements, so acquired, are, in legal intendment, without profit. — 6. 

A custom is local ; it is alleged, not of persons but of a place. — J. 

If one would prescribe for a profit a prendre in alieno solo, he must allege 
it in a que estate; in other words, if one would prescribe for such a right, 
in another's soil, as authorizes the taking or having what is by legal 
intendment a profit therein, he must allege it as pertaining to some specified 
lot of land, owned by himself, and that he, and all those whose estate he 
has in the land, have from time immemorial, exercised the right which he 
now claims. — Jb. 

A custom to take or have a profit in another's land, is bad. — Jb. 

To use another's land for piling and lodging wood upon it, is to take a 
profit in it — Jd. 

A custom, so to use it, cannot be sustained. — Jb 

Executors and Administrators. One died intestate, leaving several chil- 
dren, of whom J. was one. J. died intestate, of adult age, never having 
been married, and never having received his distributive share in his 
father’s estate. Held, that the share was payable, not to his brothers and 
sisters, as heirs of their father, but to the administrator of J. — Storer v. 
Blake, 289. 

By the act of 1789, an administrator of a mortgagee had authority to 
assign the mortgage; and such an assignment could be effected by a quit- 
claim deed, if the intent thereby to convey the title be apparent. — Crooker 
v. Jewel! , 306. 

In an action by one, who sues as administrator, the general issue or a 
plea in bar admits him to be administrator If the defendant would deny 
that the p'aintiff is administrator, he must plead in abatement. — Clark v. 
Pishon, 503. 
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Guaranty. One who purchases an unindorsed negotiable note, and 
afterwards writes his name with the word ‘holden ’’ upon the back of it, 
and selis it for value, may be held as a guarantor. — Irish v. Cudter, 536. 

But such a contract of guaranty is not negotiable. It is binding in favor 
of that person only to whom he sells the note, and does not pass to subse- 
quent holders. — 0. 

. wil! not support an action in the name of the promisee, as plaintiff. 
— Ib. 

Guardian. Of a child, having no father or mother, the guardian is 
entitled to the custody, as against a relative, to whom its father, a few days 
before his death, and in view of that event, had made a verbal gift of the 
child, ** to take care of, have and keep, as his own child.”’ The mother- 
in-law, however competent, is not entitled to the custody, as against the 
guardian. — Coltman v. Hail, 196. 

A guardianship account may be settled by the Judge of Probate, after 
the minority of the ward has expired. — Pierce v. Irish, 254. 

Upon such a settlement, the allowance of an item of charge by the 
guardian, for his negotiable note, given to the ward for a specified sum, is 
to be viewed, not as a decree of the Court, that such sum is money still 
due to the ward, in the hands of the guardian ; but as a payment made to 
the ward. — Jd. 

Such a charge is lawfully allowed, when the Judge of Probate is 
satisfied it was the intention of the ward to receive the note as a payment. 
— Ib. 

Where a ward, after arriving at full age, has examined the guardianship 
account, and certified thereon its correctness, and his assent to its allow- 
ance, the Judge of Probate does not exceed his authority in allowing the 
account, although no notice be given to the ward to attend at the settle- 
ment. — Jb. 

A neglect for three years, to settle a guardianship account, (except in 
certain cases,) isa breach of the bond. But if the ward examine the final 
account, and discharge the balance, by taking a negotiable note for its 
amount, and afterwards the account be accordingly settled in the Probate 
‘Court, the damages accruing to the ward from the breach of the bond, will 
be considered as included in the settlement, or waived — J6. 

Husband and Wife. \n a suit wherein the plaintiff’ sue as husband and 
wife, it is not allowable, in the defence under the general issue, to prove 
that she was lawfully married to a former husband, who was living at the 
time of her second marriage. — Benner v. Fowles, 305. 

In such an action, a plea that the plaintifls had ‘ never been joined in 
lawful matrimony,’’ would not be good, either in bar or in abatement. — Jd. 

It seems, that a marriage de facto, whether legal or not, might be 
sufficient for the maintenance of such an action. — Jb. 

A guardianship, for the cause of insanity, cannot be established over the 
husband, upon the application of his wife. — Howard, petitioner, 552. 

Insurance. Warranties are a part of a completed contract. Represen- 
tations are a part of the preliminary proceedings, which propose the making 
of a contract. — Wellrams v. N. EF. Mutual Fire Ins. Co., 219. 

Representations in an application for insurance become warranties, if 
referred to in the pulicy, and expressly made a part of it. — Jd. 

It seems, a warranty that there are no stoves in the building insured, is 
& warranty that stoves are not to be placed in it. — Jd. 

In the insurance of an unfinished dwelling-house, which is in the process 
of being finished, a warranty that there are to be no stoves in it, must be 
understood to mean, that no stove is to be habitually kept and used in it; 
as stoves are ordinarily kept and used in dwelling-houses. — Jb. 
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The use of a stove for a few days, for a purpose connected with the fin- 
ishing of the house, is nota violation of the warranty. — Jb. 

In an application, (to the office in which the plaintiff has obtained insur- 
ance,) merely for leave to obtain an additional insurance, in another office, 
the statements made are not warranties. They are only representations. 
— hb. 

Though such representations be untrue, yet, if not fraudulently made, 
and if they are immaterial, and produce to the defendant no injury, they 
will not vacate the policy issued by the defendants. — Jd. 

Where, by its charter, a company is prohibited to insure upon property, 
to an amount exceeding two-thirds of its value, yet if the company volunta- 
rily insure to a grea'er amount, without any fraud or misrepresentation on 
the part of the insured, the policy is not thereby annulled. — Jd. 

Under a marine policy upon a vessel, to which an accident occured, if 
the disaster was such as to render a sale by the master necessary, it consti- 
tuted a constructive total joss — Fuller v. Ken. Mutual Ins. Co., 325. 

If the sale by the master was necessary, and warranted by the rules of 
law, it would, even without an abandonment, constitute a technical total 
loss. — Lh. 

A formal offer to abandon, made after such sale, cannot impair the right 
of sale which the master previously had. — Ib 

The right to sell, as well as the right to abandon, is to be determined by 
the state of facts, existing at the time. In either case, the rights of the 
parties becume vested, when the sale or the abandonment is properly 
made. — Jb. 

Though immediately after the sale, the vessel was repaired by the pur- 
chaser, at the port of disaster, that fact does not prove the sale to have 
been unnecessary. — Jd. 

The right to abandon is not necessarily lost, by an unwarranted and 
therefore ineffectual sale by the master. — Jd. 

It is not indispensable that a plaintiff, in order to recover for a total Joss, 
should furnish an adjustment as of a partial loss. — JA. 

If a perishable article, or any part of it, shipped by sea, arrives in specie, 
at its port of destination, or can, by the exercise of reasonable care 
and diligence, be carried there in that condition, although when there it 
may be worthless, the insurers cannot be charged fur a total loss. — Wil- 
hams v. Kennebec Mutua! Ins. Co , 455. 

If, by reason of the perils insured against, no part of it can be carried 
to the port of destination, in specie, the loss is total. — 1d. 

In such a case, an abandonment was held not to be necessary, though a 
portion of the article was in such condition as to be sold by the master for 
a sum certain, at the port of disaster. — /h, 

Where there is such a total loss of the cargo, the insured is entitled to 
recover, as for a total loss of the freight. — Jé. 

Landlord and Tenant. In a tenancy at sufferance, of a house and its 
lot, the landlord is chargeable in trespass quare clausum, if he enter by 
force to the injury of the tenant or his family, even after two months’ ver- 
bal notice to quit. — Brock v. Berry, 293. 

Mortgage. A mortgage of land can be discharged only by payment of 
the debt secured by it, or by a release. — Hadlock v. Bulfinch, 246. 

A renewal of the note, secured by such mortgage, is not such a pay- 
ment as will discharge the mortgage, unless so intended by the parties. 
— hh. 

Where the mortgagee takes, for the amount due upon the mortgage, the 
note of the assignee of the mortgagor, including annual interest, and gives 
up to such assignee the notes of the mortgagor, this, unexplained, is not 
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to be considered as a mere renewal of the mortgagor's note, but as a sub- 
stitution of a new security, and is such a payment as to discharge the 
mortgage. — /h. 

If the mortgage debt has been paid, no action can be maintained upon 
the mortgage, even though it has not been formally discharged — J. 

Where a mortgage is made to secure a claim, rendered void by the sta- 
tute, and a subsequent mortgage of the same property is made to another 
person, to secure a lawful debt, the receiving of the money by the first 
mortgagee, for his claim. by a sale or a discharge of his mortgage, will 
not subject him to an action by the subsequent mortgagee to recover such 
money. — Ellsworth v. Mitchell, 247. 

Officer. If a receipter of attached goods give his written contract to 
pay the officer a specified sum or restore the articles, therein expressly 
admitting the goods to be of that value, he will not, in an action upon the 
receipt, be permitted to prove that the articles were therein overvalued ; 
or that such articles had sunk in price; or that he offered other goods of 
the same denomination, as good and as valuable as those attached. — 
Smith v. Mitchell, 287. 

If a surety, who has become accountable to his principal to pay the 
debt, send his own money therefor, by the debtor, to the officer who holds 
a precept upon the demand, and the officer misappropriate the money, the 
surety, after having paid the debt to the creditor, may maintain assumpsit 
against the officer, and without a special demand, although the officer, 
when he received the money, was not notified to whom it belonged. — 
Stetson v Howe, 353. 

Parent and Child. A mother, after the death of her husband, has no 
authority to assign, by parole, the services of her minor child, for the 
period of its minority, even though, by the contract, the compensation for 
the services be made payable to the child. — Pray v. Gorham, 240. 

Notwithstanding such a contract, even if made with the assent of the 
child. the child may, at any time, leave the service of his employer, and 
recover from him what his past services were reasonably worth. — Jd. 

In such a case there is no validity in the ground, taken in defence, that 
it is not the child, but the mother who is entitled to the wages. — J/. 

Payment. Where a debtor, owing several debts to the same person, 
pays money te him, and neither of the parties make any appropriation of 
it, the law applies it to the oldest debt. — Mi/hken v. Tufts, 497. 

A creditor cannot make a valid appropriation of a payment, at a time 
when a controversy thereon has arisen between himself and the debtor. — 
1b. 

Where A. has obligated himself to pay money to another, so soon as 
paid to him by a third person, the taking by him of a new note of such 
third person, upon an extended pay-day, is to be regarded as a payment 
received by A. — Greenleaf v. Hill, 562. 

Shipping. If one part owner of a vessel, in the port where all the 
owners reside, repair the vessel, or pay out money to purchase materials 
for making repairs, or for labor upon it, without the consent of the other 
part owner, he cannot maintain an action against such other part owner, 
for his share of the expenditure. — Hardy v. Sproule, 71. 

Upon the sale or transfer of a vessel, from one persen to another, the 
certificates of the registry or enrollment pass to the purchaser. — Barnes v. 
Taylor, 329. 

They are of no further value to the seller, and in trover against a third 
person, in whose hands they may be found, he can recover nothing for 


them. — Jd. 
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Atstracts of Recent American Decisions. 


Notes of Cases decided in the Supreme Court of Pennsylvania. 


Slander. Words are actionable which, in their ordinary acceptation, 
imply perjury in a judicial proceeding, though it be not shown that there 
was such a proceeding, and that plaintiff testified therein. — Bricker v. 
Potts. 

Where words spoken, in their usual meaning imply a charge of an 
indictable offence, they are actionable by the help of an innuendo, without a 
colloquium. — Ib. 

Wills, fc. A devise of ‘* $1000 more than one-fifth of the whole real 
estate,’’ is not a bequest of money, but an implied devise of land, the 
numerical amount being used only as a measure of quantity, and constitutes 
such an estate as may be bound by a judgment. — Lentz v. Lamplugh. 

Where there is a bequest to A. of the income of a certain fund, an 
action lies against the executor for the income of so much of the fund as 
he claimed to retain, on the settlement of his account, under such provision 
of the will. — Jd. 

Interest is chargeable at the usual rate on such a fund, and also interest 
on the annual incomes in arrear. — Sv/iiday v. Bissey. 

A trustee or executor shall have no compensation for taking charge of 
such a fund, nor commission on such income. — Jd. 

A trustee sued by his cestui que trust, may set off a debt due to him 
as executor of another estate by the same plaintiff. — /). 

Under a testamentary direction to invest a fund ‘in any loans of the 
United States, or State of Pennsylvania, or of the city of Philadelphia, or 
of any of the incorporated Districts of the county of Philadelphia, or in 
any public stocks or securities bearing an interest,’ an investment in the 
loan of a company, chartered by the State for the purpose of constructing 
a canal and mining and shipping coal, made in good faith by the executors, 
was authorized by the will. — Rush’s Estate. 

Money appointed by will, under a general power to appoint for any pur- 
pose, would seem not to be equitable assets for payment of creditors of the 
appointer. Per Gibson, C.J. Sed ride Lord Hardwicke’s opinion, Town- 
send v. Windham, (1 Ves. 8); Sir W. Grant's, Holmes v. Coghill, 
(7 Ves. 506); and Lord Eldon, in same case, on appeal from the Master 
of the Rolls, (12 Ves. 212.) — Commonwealth v. Duffield. 

Personal property has no locality as regards the succession, though the 
rights of creditors owing no allegiance to the country of the domicile are 
determined by the lex loci ret site. — Ib. 

A citizen of Maryland bequeathed the interest of a certain sum to A. for 
life, with a power to give, bequeath, and dispose of the same by will or 
any declaration in writing properly attested. The money was in Mary- 
land, and there remained til] A.’s death, when, by will proved in Pennsyl- 
vania, it was bequeathed to her executrix. This was the plain case of a 
foreign legacy received abroad, not taxable here, nor subject to the col- 
lateral inheritance tax, in the hands of the executrix. — J). 

Evidence — Evidence of Attorneys, §c. ‘The Court cannot prevent an 
attorney in the case being a witness for his client, but after so testifying, 
it may, in a sound discretion, forbid his addressing the jury. — Johns v. 
Bolton. 

One who had been attorney for the party, and interested in the event of 











574 Abstracts of Recent American Decisions. 


the suit, may be a witness therein, his interest having been divested. — 
McLaughlin v. Shields. 

Communications to an attorney, made to show him that the cause in 
which his services are sought does not conflict with one in which he is 
retained, are not privileged. — Heaton v. Findlay. 

Testimony, taken under a commission in a former suit between the same 
parties, is admissible, though the witness did not, as was shown from his 
replies, know who were the parties to the suit, but erroneously supposed 
himself to be one ; and special objection was taken, on the ground that he 
did not know in what cause he was testifying. — Fleming v. Insurance Co. 

The principal debtor, being released from all costs or causes of action 
in a suit against his surety, is a competent witness therein for him. 
Where an objection to evidence is founded on an alleged want of notice, 
it should be so specifically stated on the trial. Under an averment ina 
surety’s plea, that he became such on condition that the creditor was to 
sue out the debt at maturity, evidence is admissible that it was not so 
sued out, and that, at and after its maturity, the principal debtor was 
able to have paid it. Different statements of the same fact at different 
times, go only to a witness's credibility, not to his competency. — Miller 
v. Stene. 

Evidence that the holder exhibited a note which he said was genuine, 
and which the witness did not doubt to be so, but made no examination of 
the handwriting, nor formed then, nor since, any opinion on the subject, 
cannot go to the jury to prove a lost note. — Slone v. Thomas. 


[Decisions under the new Practice Act of Massachusetts.] 


Supreme Judicial Court, Suffolk, ss. 


Before Justice FLetcnerR 


Defendant had filed his affidavit of merits in due form, within the fifteen 
days required by the Act, but had neglected to file his answer *‘ on or 
before the next return-day,’’ and the clerk thereon issued execution. De- 
fendant then petitioned for a writ of review with stay of execution, which 
was granted upon the petitioner's giving ‘‘ security to pay what shall appear 
to be due on final judgment in review, or to pay the original judgment with 
interest, in case the review is not prosecuted to judgment.’’ — Pettengill, 
Petitioner for Review, v. Greeley. 


Middlesex, ss. Court of Common Pleas, September Term, 
1851. 


Before Justice Metien. 


Interrogatories were filed by defendant, for plaintiff to answer on the 4th 
day of the term (4th day of September.) On the 15th day of September, 
Monday morning, (two Sundays having intervened,) held, that the plaintiff 
had, the 15th day of September, to answer, and that, as the last of the ten 
days fell on Sunday, that day was not to be included in the ten days, and 
so plaintiff was allowed the 15th day of September to answer. — Howard 
v. Richardson, 

Interrogatories were filed with the clerk, by the defendant, less than 
ten days before the trial ; plaintiff had neglected to answer them at the 
time of trial; defendant moved for delay of trial, for the purpose of hav- 
ing the plaintiff's answers to the interrogatories, defendant having used 
reasonable diligence in filing interrogatories, Held, that no delay was to 
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be given for the purpose of obtaining answers to interrogatories filed under 
any section of the act, except under sec. 3, and filed during the trial. —~ 
Howe v. Brigham. 

Interrogatery, by plaintiff to defendant. — ** Where was this note at the 
time of the decease of said John Shields!’ (plaintiffs intestate ) Ans. — 
**T do not know, dut suppose it was in the possession of my daughter, to 
whom he had given it.’’ Motion by plaintiff, to strike out the part of 
answer in italics, as irrelevant. Ordered, that the part in italics should be 
expunged as irrelevant. — Joel Adams, Administrator, v. Owen Mc Enony. 

Interrogatory. — ** If you sent any carpetings to defendant, to be sold on 
your account, state how long they remained in defendant's store for sale, 
and how many times you saw themthere. Ans —‘* That, on the 8th day of 
April, A. D. 1816, I sent to the defendant, Whitney, three pieces of car- 
peting, to be sold by him, on my account, and on the 19th April, 1846, I 
also sent ¢wo pieces of carpeting, to be sold by him on my account, and on 
the 26th day of April, 1846, I sent to said Whitney two pieces of ecarpet- 
ing, to be sold by him, on my account, amounting, in the whole, to seven 
pieces of carpeting, which is all that I ever sent to said Whitney, to 
sell on my account. Ido not know how long said carpetings remained 
in the defendant’s store.”’ It was objected that the answer stated the num- 
ber of pieces, (no other objection.) Held, that the answer to that extent 
is not responsive, and must be expunged. — Lang v. Whitney. 

Interrogatory. —** Did you or not bring persons to defendant's store, 
to examine said carpetings, with a view of purchasing the same! And 
did you not, when in Boston, make frequent efforts to sell the same?’’ 
Ans.— ‘* I do not remember that I ever carried or invited any persons or 
person to examine said carpetings, or any portion of them, with a view of 
selling said carpetings, or any portion of them ; neither did I, to my best 
knowledge or recollection, make any efforts to sell said carpetings, or any 
portion of them, after they were sent to the defendant. [I did, however, 
on the day when I last saw said pieces of carpetings, or portions of them, 
in the defendant's store, as mentioned in answer to first interrogatory, 
make an arrangement with a firm in Boston, to advance money on said 
carpetings, then in defendant's store, owned by me, but the defendant 
objected to my removing them from his store.’’] It was ordered to ex- 
punge that part in brackets, as not responsive. — Lang v. Whilney. 

Interrogatory. —** Was this account of defendant's with you ’’ — (that 
is, account of sales of goods to sell on commission) ‘* known to you before 
suit? — wasit not sent to you by mail by defendant, or shown to you at de- 
fendant’s attorney s office in Lowell, and at other times and places?” 
Ans. —** Received by mail a considerable time previous to the commence- 
ment of this action, purporting to have come from, and to have been sent 
by the defendant, a written statement of what purported to be the account, 
or statement of an account, as it existed between the said defendant, on 
the one part, and myself and Daniel A. Wilson, who had been previ- 

ously in copartnership with me, but who never had any interest in the 
carpetings, which I had sent to the defendant, of the other part. And 
I have never received from the defendant, nor was | ever shown by him, to 
my best recollection, any written account or statement of the sales of the 
earpetings sent by me to the defendant, to be sold by him, or of the arc- 
counts as they stood between said defendant and myself, other than that 
hereinafter mentioned, received by me by mail as aforesaid. 1 had alse 
heard previous to the commencement of this action, that it was claimed by 

said defendant, that 1 was owing him a balance on the accounts as they 

stood between us; and the defendant, previous to the commencement of 
this action, made a verbal statement, in my presence, to some persons, 
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to whom the defendant and myself had agreed to refer the differences 
between us, for what sum he had sold six pieces of my carpetings and of the 
accounts, as they stood between us, and claimed that 1 was owing him a 
balance, which I 4enied ; and no other verbal statement was ever made to 
me or in my presence by the defendant, as to how the accounts stood be- 
tween us according to my best recollection, than that made by him as here- 
inabove mentioned, to the persons to whom we had agreed to refer our 
matters as aforesaid. Mr. Webster, one of said defendant's attorneys, 
produced a paper, on one occasion of my being at the office of Messrs. 
Butler and Webster, in Lowell, previous to the commencement of this 
action, which he said was the account between defendant and myself, and 
claimed that there was a balance due said defendant ; but I did not exam- 
ine said account, and do not know how it was made up, [but I then denied 
to Mr. Webster that I was indebted to said defendant, and claimed a 
balance in my favor against defendant.’’] ‘The part in brackets was ordered 
to be expunged as not responsive ; the residue of the answer to stand as 
being responsive. — Lang v. Whitney. 

After the above orders to expunge were passed, defendant's counsel said 
he would put in the whole. Plaintiff's counsel objected, that as the order 
to expunge had passed, he claimed the right to expunge The answers 
were not used. But Semble, if defendant had attempted to put in the an- 
swers, that, as the order had passed after argument on both sides, plaintiff 
had a right to expunge, unless the order were revoked by the Court, and 
as it would lead to many useless discussions, if parties were allowed to re- 
tract, after the orders were passed, that the parties should be held to the 
orders which had been passed, and that the orders should not be changed 
except for very urgent reasons ; as the party might try to get the answers 
in the best fourm for himself, and if disappointed in his aim, he could dis- 
regard the orders, and take them as originally made by his opponent. 


December Term, 1851, in same County. 


Two plaintiffs (partners) brought an action, and the defendant filed 
interrogatories to each separately, and at different times, and then put in 
the answers of one of the plaintiffs, omitting the answers of the co-plaintiff. 
Held, that the plaintiff could not put in the answers of such co-plaintiff. — 
Shapleigh et al. v. Burnap. 


HAiscellaneous Entelligeuce. 


Tue Discrepancies or our Home Commerciat Law. — Mr. Wallace, in 
his Discourse before the Law Academy of Philadelphia, (see Notices of 
New Books, page 584,) takes, as his subject, the discrepancies of our home 
commercial law. As illustrations, he notices the want of uniformity in 
the law of the several States, upon the ‘* Jaw of mercantile guaranty,”’ 
‘*of damages on protested bills,’ ‘* of average,’’ ** of limitations,’”’ and 
then discusses the question, ‘* Whence this want of uniformity, and the 
evils resulting therefrom? ’’ He attributes it in a slight degree to legisla- 
tion, but principally to the decisions of our State Courts, which are not 
binding beyond the limits of the State, by whose Court they are pro- 
nounced, and which are not affected by the decisions of the Supreme Court 
of the United States, which are binding only in a very few cases, and 














-_ 


Miscellaneous Intelligence. 577 


those not commercial. The question, ‘‘ How then is the evil to be reme- 
ded?’’ Mr. Wallace answers as follows : — 

‘* So far as the discord is the result of legislation, it might, I suppose, 
he remedied by application to the Legislatures which caused it. So far as 
it is the result of judicial decision upon the same statutes, or upon what is 
commercial common law, uniformity could be produced throughout the 
entire country, by giving, in all commercial cases, a writ of error to the 
Supreme Court of the United States, from the State Courts ; but this 
could not be done without an alteration of the Constitution ! 

‘* A degree of uniformity might be obtained in another, though less safe 
away. By the Constitution of the United States,2 Congress has power 
‘to regulate commerce with foreign countries, and among the several 
States.’ Under this provision, a code of commercial law might be framed 
uniform throughout the United States. It was thus that the famous Han- 
seatic code was formed. No less than eighty-one towns on the shores of 
the Baltic, and on the large German rivers, assembled in convention, and 
agreed upon a code, which, at this day, now three hundred years from its 
date, is a compilation of authority. But this codificated jurisprudence, 
like every other system of which the execution is separated from the plan, 
is difficult to form, and dangerous in application. We should probably 
very soon feel the truth of Chief Justice Gibson's remark, that a system, 
complete in al] its parts, could not be struck out ata single heat by the 
most able lawgiver that ever lived. Neither would this secure unifor- 
mity, so long as thirty-one Courts, each authoritative within its sphere, 
would decide upon the meaning of the code. 

‘* A third remedy for this embarrassment is to be sought within the 






!“T take it to be plain, that before many years, the whole system of our federal ju- 
diciary will have to be remodelled. ‘The country,’ says Mr. Webster, ‘ has outgrown 
the system. As early as 1793, the system hastily prepared in the summer of 1789, 
was found to be impracticable. We changed it then: we changed it again in 1801, and 
again in 1802: and, without any radical change from the earliest plan, and hardly any 
in detail from that of 1802, have been constantly endeavoring, by different expedients, 
to make it more and more suited to the extension of the country, and to the vast 
increase of its business and population since. It is of course not surprising to find 
that a plan made in 1789, even improved as it was in 1302, should not have con- 
tained a principle of development adequate to the exigencies of the country as it 
actually exists a half century afterwards: doubled, in size of territory, more than 
thrice doubled in population, and multiplied almost beyond power of estimate in 
wealth, and in extent, variety aud importance of commercial business. According- 
ly, hardly a session has passed for thirty years, that an attempt has not been made 
to produce some change in our national judicial arrangements, and although differ- 
ent plans have been presented, the inherent difficulties of the matter have prevented 
any efficient relief."—(See Mr. Websier’s Remarks in the House of Representatives 
of the United States, Jan. 4th, 1826.) The old organization has therefore remained 
until the grievance has become extreme ; as is perfectly illustrated, among other 
instances, by the costly, vexatious, and wholly inadequate relief afforded in those 
cases which chiefly occupy the Circuit Courts — 1 mean cases of infringement of 
patent right. A radical change must be made soon, and whenever it shall be made, 
the matter of uniformity in our commercial law, ought, I think, if possible, to re- 
ceive consideration.” 

2 Article I., Sect. 8.” 

3 “8 Sergeant & Rawle, p. 378. ‘Laws,’ says Sir James Mackintosh, ‘ must, in 
all countries, arise out of the character and situation of a people. They must grow 
with its progress, be adapted to its peculiarities, change with tts changes, and be 
incorporated into its habits. Human wisdom cannot form such a constitution by 
one act; fur human wisdom cannot create the materials of which it is coupesedl 
. ee « + « « There is but one way of forming a civil code, either consistent 
with common sense, or that ever has been practised in any country, viz., that of 

radually building up the law in proportion as the facts arise which it is to regu- 
ite.’ — (Discourse on the Study of the Laws of Nature and Nations. London, 
1835, pp. 66, 75.”’) 
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States themselves. A-judicial declaration of the State Courts, that on 
questions of commercial law they would regard the decisions of the federal 
judiciary as of binding and superior authority, would do much to produce a 
harmony which now exists not at all. It could safely still be made. Not 
involving titles to land, nor now to property of any kind which could be 
disturbed by it, State decisions, however long ago decided, could be 
changed at any time, without injustice ; and in order to secure a more com- 
prehensive and national kind of justice, might be changed without discredit. 

‘* A uniformity in our home commercial Jaw, is closely connected with 
‘that unity of government which constitutes us one people;’ with that 
Union on which rest ‘all our animating prospects, all our solid hopes for 
future greatness." The Constitution fails in that which was, alike, one 
great motive to its origin, and one great argument for its adoption, when 
the merchants of the country, who are transporting its natural products and 
its manufactured industry over the face of the whole land — knowing, in 
this, no north, no south, no east, no west, nothing but the Union—are at 
the same time living under forty different codes of commercial law. 

‘**T have seen, in the Courts of England, its robed and venerable judges 
bending forward as they listened, on commercial questions, to the laws of 
Rhodes, a little island; the laws of Oleron, an island smaller still; the 
laws of Wisby, a dreary town of the Gothland seas. But I waited 
in vain to hear of the commercial law of my own free, great, com- 
mercial country. And why? It was because no man can say that such a 
system exists. The commercial law of the United Siates, if it exists at all, 
exists only as a system which the Courts of every State in the Union may 
constitutionally disapprove and reject. Or it exists only as a balance of 
State decisions, often diametrically opposed, always local in coercive 
authority, and oftentimes so poised in weight and number, as to leave noth- 
ing at all, even local, in intelectual influence. 

**Gentlemen: We have in this country the Supreme Court of the 
United States. There exists not upon earth; there never has existed a 
tribunal with powers so various, so great, and so imposing. From that 
Court, in some way — and under some organization of it—the nation 
should derive authoritatively a system of home commercial law. The 
embodied judgments of such a tribunal, reviewing, revising, reversing or 
confirming the commerciai decisions of States, in last resort, and, after 
argument, deliberation and judgment, pronouncing its decrees— as well 
for the country and for science, as the parties — would forma jurisprudence 
worthy of this nation’s commercial greatness. What, in comparison to 
the respect which such a system might inspire to every commercial tribu- 
nal throughout the earth, would be the Law of Rhodes; the Consolato 
Del Mare; the Rota Decisions of Genoa, or the Commercial Customs of 
Amalphi! A commercial jurisprudence, Jaid in the spirit of our Constitu- 
tion, in the depth of abstract justice, scientific law, and experimental wis- 
dom, and regulating, by rules at once uniform, enlightened and authoritative 
— embracing all varieties, and flexible to ajl advancement — the domestic 
commerce of these United States of America, would, in my opinion, be 
worthier far of homage than all the codes of Europe ; for it would regu- 
late a commerce different from any, and greater than any which Europe 
has ever known. Ali that Europe has most comprehensive in commercial 
statesmanship, or sober in judicial wisdom, might find in it their highest 
tule, their guide of policy, and their proof of law. It would be a monu- 
ment to cast its light to distant ages : and in a system of commercial juris- 
prudence which governed ‘ a nation of nations, a sovereignty of sovereigns,’ 
we should feel the truth of Lord Mansfield’s declaration, that the law 
merchant is part of the law of nations —the public law of the civilized 
world.”’ 
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Jupictat Cuances anv Jupic1an_Conovuct 1x Great Brirain. — Very 
creditable to the sound judgment and its disinterested exercise by the 
government are the new appointments to law offices. 

First, we have the promotion of Lord Cranworth and Sir James Knight 
Bruce to the new office of Lords Justices. 

We believe Lord Cranworth’s reputation to be, without question, the 
highest of any lawyer of his times. In private life he is as much beloved 
for his virtues and urbanities as he is esteemed in public life for his rare 
abilities, his profound legal knowledge, and his perfection as a judge. 
With Mr. Justice Patteson on the bench, it would be wrong to say that 
none of his brethren had attained to similar judicial excellence in either 
branch of jurisprudence, but very surely have none ever equalled him in 
both. The government and the country are ex¢eedingly fortunate in so 
auspicious a selection, and so valuable a model for their future judges. 

Sir James Knight Bruce enjoys, even among his many friends, a more 
qualified esteem; and suffers among those who dislike him an hostility 
which has recently found an exaggerated utterance in the invective of the 
‘* Times ’’ newspaper, for which the somewhat cynical criticisms, in which 
the Vice-Chancellor often indulged, have afforded some degree of justifi- 
cation. Nevertheless, the ‘‘ Times’*’ has, we think, dealt over-severely 
with excesses of satire on the part of Sir James Knight Bruce, which 
were themselves very greatly palliated by the follies and blunders which 
provoked them, and which have moreover met with frequent and well- 
deserved castigation at its own hands. 

However due it may be to the dignity of the Legislature to treat its acts 
with respect, it is not the Jess due in the Legislature to treat the country 
with practicable laws and intelligible statutes. In this duty its failures are 
frequent and flagrant ; and it appears to us that the censure thus richly 
merited can scarcely be applied with equal propriety or effect than by the 
judges themselves, who are educated and appointed to examine and admin- 
isterthem Sir J. Knight Bruce is far from being without the sanction cf 
high models for a similsr course, and condemnation of the leose and con- 
fused language, as well as the conflicting and absurd provisions and omis- 
sions of statutes, have proceeded from nearly every judge on the bench : 
the sole distinction being, that the late Vice-Chancellor lent a degree of 
caustic contempt to his remarks, which sounded less judicially and perhaps 
less seemingly in the ears of the bystander. Beyond this, we believe, 
there was no substantial difference between the random shots of the Vice- 
Chancellor and the more technical artillery of the Queen’s Bench. 

It will be well if the comments already made should add weight to the 
conviction, which will naturally possess the new judge's mind, that the 
tone and manner of his sallies must undergo an entire change in the august 
sphere to which he is now promoted. Every thing else combines to recom- 
mend this appointment. The politics of Sir J. Knight Bruce are a proof of 
the high estimate of his judicial merits, whieh could alone have induced 
the government to promote an opponent of their policy and party. The 
almost unanimous opinion of the profession at the Chancery Bar, more- 
over, pronounces Sir James as the most effectual of law reformers on 
that side of Westminster Hall, without going one step in aid of the legal 
bouleversement, so fashionable in certain quarters. No judge who ever 
sat there has striven more effectually to realize to suitors that broad meas- 
ure of practical equity, which has never on his hands suffered restriction 
from the fetters of technicalities, or the impediments of that refined order 
of special pleading which becomes casuistry, and results in injustice. No 
judge living has done harder work, or striven to administer more substantial 
justice with a more determined purpose, or in a more sincere and right- 























580 Miscellaneous Intelligence. 


intentioned spirit. We cordially concur with the ‘ Spectator’’ newspa- 
per, that ‘* he is famous for having done all the work of his own Court, 
and that of two other Courts into the bargain, at a time when reforms in 
practice and an extension of jurisdiction had brought into all the Chancery 
Courts a greater quantity of business than they had ever entertained ; and he 
is notorious for the generous industry with which he frequently volunteered 
to do the drudgery work of the Master's offices, which are subsidiary to 
his own Court, simply because he cannot bear ‘to see these poor people 
put to unnecessary expense.’ ”’ 

Mr. James Parker, who was called to the bar in 1829, and whose pro- 
fessional career well warrants his promotion. and Mr. Kyndersley, a Mas- 
ter in Chancery, not perhaps equally noted for his success in that office, 
are the new Vice-Chancellors, vice Lord Cranworth and Sir J. Knight 
Bruce. Mr. Parker is a conservative, and politics have thus been again 
laudably disregarded in his appointment. This, therefore, is a very fit and 
proper selection. 

Mr. Bethel has succeeded Mr. Page Wood as Vice-Chancellor in 
Lancaster ; and this very excellent choice speaks well fur Lord Carlisle. 

Two very painful episodes have, nevertheless, occurred in this series of 
gratifying events; one is the approaching retirement of one of the very 
ablest, most patient, learned, and amiable judges who ever adorned the 
bench. Whilst in the fullest enjoyment of his acute and masterly intel- 
leet, Mr. Justice Patteson is taken from the bench by the growing 
infirmity which has been stealing on him for years past. Deeply as we 
deplore the calamity of such a loss, it is impossible to deprecate the decis- 
ion taken. The deafness of the truly excellent judge rendered it difficult 
to himself to do justice to the cases he tried. We have seldom had more 
reason to lament the shortcomings of medical and surgical art in the 
removal of infirmities which would seem to be little else than mechanical 
derangements susceptible of simple remedies. Mr. M. D. Hill and Mr. 
Watson are named as probable successors, and it is not by any means 
impossible that vacancies for both these appointments may shortly occur, 
another of the learned judges being ina state of health, which gives cause 
to apprehend his speedy retirement from judicial labor. 

The County Court Judge's conduct at Liverpool forms the second sub- 
ject of lamentation ; but inasmuch as it is sub judice, we refrain from 
further comment on it.! It were unjust, however, to Mr. Ramshay to con- 
demn his defects of courtesy and dignity of demeanor and language, 
without lamenting a pernicious example set, though certainly no excuse 
afforded to him, in a still higher sphere. In our humble judgment, next to 
a sense of justice, there is no qualification more essential to a judge than 
that of being a gentleman. It isan attribute of far more constant use and 
power than even that of legal attainment, and commands far more general 
and unfailing deference. A clear head and a kind heart are alike indispen- 
sable; and the immense powers now wielded by the new order of judges, 
as well as by their superiors, render it more than ever essential that they 
should be thus recommended to public favor; especially in a country like 
this, where few things which are unpopular are ever beneficial, and where 
neither bluster, abuse, or pomposity are often mistaken for dignity, even 
by the lowest classes of the people. — Law Magazine for November. 


Tue Prospects or tHe Bar. — The business in the Superior Courts is 
gradually but steadily sinking. ‘The body of men whose education has had 
the pursuit of advocacy in these Courts as its object, and the emoluments of 
practice in them as the incentive and reward of their efforts, suddeuly find 
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the foundations of their prospects undermined, and their just hopes and 
ambition in great measure, if not wholly, jeopardized. 

The Bar is being rapidly stranded ; and, deprived of the business which 
used to flow into the accustomed channels, is now sedulously excluded from 
the new ones. The determination of the attorneys to exclude the Bar from 
the County Courts is at present likely to prove but too successful. The 
older practitioners among the attorneys do not receive the new class of 
business which the County Courts have engendered. It falls, on the con- 
trary, into the hands of a body of younger men, who study the art of advo- 
cacy, with all the improved means and opportunities of cultivating it with 
effect, which the increased appliances of education and civilization open to 
them. Being of the status of an attorney, they can take the low fees which 
the nature of the cases and the spirit of the County Courts suggest and 
require, and which the conventional etiquette at the Bar forbids the bar- 
rister to accept. These men are generally competent for the work they 
undertake, and in many cases are even more so than the barristers they 
exclude. They are rendered fit by the practice they obtain, and, in 
default of which, those whom they supplant never can become fitter. 

Such are the County Courts compared with the Courts at Westminster ; 
and so they will continye to be so long as the attainment of justice, which 
is prompt and inexpensive in the former, is tedious and costly in the latter. 
The Courts of the Superior Judges must be assimilated to those of the coun- 
ties. ‘There should, Lord Denman thinks, be ** such a reform of abuse, 
such a sweeping abolition of fiction and verbiage — those pets of English 
lawyers — the establishment of such an intelligible course of procedure in 
our Courts, as will be satisfactory to the public, and conducive both to the 
honor and interest of our profession.’’ 

We confess that we are and have been prone to cling with great par- 
tiality to our old and revered forms of law, perhaps too much so; and to 
hope, even against hope, that a system. the parent of so pure a jurispru- 
dence as ours, might well — with moderate adaptations to the progress and 
requirements of the times — continue and endure with the empire it has 
strengthened and adorned. This seems to be no longer possible; and 
alterations of a character far beyond administrative changes and mere im- 
provements must be inevitable, when they are recommended by a mind so 


~ masterly, and a judgment so matured, as those of Lord Denman. It is 


indeed no vain fear which the learned lord expresses, that the present sys- 
tem may end by extinguishing the very class of men from whom the judges 
of both Courts can be supplied. We confess that we see no other means 
of keeping the Bar in existence, than such an one as we have ventured to 
trace 

The abandonment of the old system of pleading seems to be the sore 
point with a large portion of the profession. Now the object of pleading 
is simply to advertise the parties respectively of the cause of action and 
the kind of defence, by means of which a triable issue is joined. This is 
done every day in the (‘ounty Courts when the suit is about to be heard. 
The great objection arising from this is, that, although the judge may 
easily take care that the issue is properly raised, it may so happen that it 
is one which either of the parties may not have anticipated, and the pro- 
ceeding with the trial would, under such circumstances, be an obvious 
injustice. ‘The remedy is to give the judge full power to adjourn the 
hearing, on such terms as he may think fair. This is done in the County 
Courts, and it certainly is attended by very little if any inconvenience. 

The ‘*Times*’ thus comments on the prospect opened to the profession 
by the County Courts : — 

** But if, as we believe, the chief legal business wil] hereafter be trans- 
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ferred to the County Courts, the character, the rules of conduct, and the 
established morality of those who practise in those Courts assume an im- 

rtance equal to that hitherto attaching to the rules of Westminster Hail. 
Che immense body of persons who have hitherto been accustomed, in the 
various characters of attorneys, barristers, and judicial functionaries, to con- 
tribute to the administration of the law in the metropolis, will, in fact, 
soon be scattered in separate groups over the country. The great mass of 
business will be done in the County Courts. The law will be kept uniform 
by means of a central Court of Appeal, for which a very restricted bar will 
be found sufficient. If this great change is effected rapidly, as every thing 
induces us to believe it will be the practical question is immediately sug- 
gested — Will it be wise to continue the distinction heretofore existing be- 
tween the two branches of the profession, and thus enable a provincial bar 
to arise round each County Court, with all the rules which have been hith- 
erto adopted, or shall we entirely break down the distinction between bar- 
risters and attorneys, and trust to chance for the good government of those 
by whose means the law is to be administered!’ We certainly ought 
to bear in mind that throughout the United States of America, the bar- 
rister and attorney are one —the client from whom you to-day have re- 
ceived your instructions you may to-morrow represent in Court. In the 
populous cities of the United States the division of employments does 
indeed arise, although the law unites the characters of counsel and attor- 
neys. Legal firms, consisting of two or more partners, divide the labor 
of the profession among them — the one partner seeing the clients, the 
other representing them in Court. But the advantage which we believe to 
follow the legal division, in the shape of a more nice and strict rule of con- 
duct, is not so likely to result from this merely convenient arrangement. 
Eager competition will become unscrupulous. ‘The supervising public not 
beiag numerous, the profession not being guarded by a body of leaders 
peculiarly amenable to public opinion, rapacity and recklessness may, we 
fear, becume the characteristics of the lower grades of the judicial merar- 
chy — corruption of the higher.”’ 

We trust no such amalgamation will ever occur as that which subsists 
in America ; it must lower the body from whom our judges spring, and 
the whole status of jurisprudence be deteriorated, an evil for which no 
convenience could compensate. — London Law Magazine. 


New Roce or tuk Supreme Court or tue Uniteo States. —** Rue 
No. 60. Ordered, that whenever any record transmitted to this Court, 
upon a writ of error or appeal, shall contain any document, paper, testi- 
mony, or other proceeding in a foreign language, and the record does not 
also contain a translation of such document, paper, testimony or other pro- 
ceeding made under the authority of the inferior Court, or admitted to be 
correct, the record shall not be printed, but the case shall be reported to 
this Court by the clerk ; and the Court will thereupon remand it to the 
inferior Court, in order that a translation may be there supplied and in- 
serted in the record.” 


Junoces in GeorGia TO BE ELECTED BY THE PeorpLe. — The Legislature 
of Georgia has passed a biil giving the election of the Judges of the Supe- 
rior Court to the people. ‘The following are its most prominent provisions : 
‘The people of each judicial cireuit are to elect a Judge on the first 
Monday in October, 1853, and every four years thereafter. The Coweta, 
Macon, Blue Kidge, and Southwestern Circuits hold their first election in 
Wetober, 1555, and every four years successively. No one can vote for 
Judge, who has not resided in his circuit one year, and in his county six 
months prior to the election; and then is restricted in voting to the county 
in which he resides. No one can be elected Judge who has not lived ten 
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years in the State, three years in his circuit, and been a practising attorney 
for five years prior to the election.” 


A ConstitutionaL Question. — In March last the Legislature of Mis- 
souri passed an act to increase the salaries of the Judges of the Common 
Pleas, the Cireuit Court, and the Criminal Court of St. Louis, and required 
the additional compensation thus provided for to be paid out of the county 
treasury. When these Judges presented their bills, the County Court, 
which audits the accounts of the county treasury, refused to authorize their 
payment, on the ground that the salaries should be paid out of the State 
treasury, and that it would be a violation of the State Constitution to ap- 
propriate the money of the county for that purpose. Appeal was taken to 
the Supreme Court, and in the St. Louis Republican we find the decision 
of that tribunal, ordering the issue of a peremptory mandamus, by which 
the County Court will be compelled to pay the bills. 


Came in Texas. — The District Court of Galveston county was organ- 
ized on Monday, the 22d of December last, Judge Buckley presiding. In 
the course of his charge to the grand jury, Judge Buckley made some 
statements touching crime in Texas. He said that there was no country 
inhabited by the Anglo-Saxon race, in which there was so little regard to 
Jaw and order as in that State; and that, while her laws were superior to 
those of her sister States, she was overrun by a lawlessness which should 
suffiuse with shame every high-minded citizen. He continued :—*‘* 1] am 
still a young man, and a much younger Judge, but during the four years 
that I have been on the bench there have been between fifty and sixty cases 
of murder before me. And if in each of the twelve judicial districts in 
the State there has been a like number, then there have been upwards of 
six hundred cases of murder in four years, showing a state of things une- 
qualled in any country; and that of these six hundred cases not six of 
them had been found guilty by the jury before which they had been tried. 
It is not possible to suppose that, in all these cases, there was a deficiency 
in evidence ; and the only conclusion to which | can arrive is, that the 
juries must have forgotten or disregarded their oaths.” 


Lawyers tn Inpiana. — The Supreme Court of Indiana have decided 
that, under the new Constitation, the only requisite necessary for a practi- 
tioner in that Court, besides being a voter, is the certificate of any Court of 
Record that the applicant is a man of a good moral character. 

The provision in the Constitution is, that ** Every person of good moral 
character, being a voter, shall be entitled to admission to practise law in all 
the Courts of Justice.”’ 


Cosrs acainst a Procurin Amr. — We take from the London Jurist, 
Vol XV., Number 779, the following comments upon a recent decision of 
one of the new judges — Vice-Chancellor Parker. ‘The case referred to 
is reported in the same number of the Jurist. 

‘* We invite attention to the case of Bligh v. Tredgett, (15 Jur. Part I, 
p. 1101.) which we think will occasion some consternation to unprofes- 
sional readers. ‘The simple facts of that case are, that a Mr. Baker was 
one day surprised by the information. that a bill, in which he was nominal 
plaintiff, was sought to be dismissed for want of prosecution ; and before 
he could take any step, the bill was dismissed, with costs. amounting to 
about £500, which Mr. Baker was required to pay. Mr Baker was thus 
made liable for the costs of a suit, of the very existence of which he had 
been ignorant, until he received notice of the motion to dismiss it. The 
suit was not respecting any property in which Mr. Baker had the slightest 
interest. ‘The conduct of the suit had been entirely without his sanction or 
knowledge. His name had been most improperly used. ‘These facts were 
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unquestionable, but the rule of practice was not to be relaxed from its 
rigidity. The decision of the Court was, that Mr. Baker must pay the 
costs. ‘True, it was told him that he had his remedy against the solicitor, 
who had improperly used his name; but that suggestion was rather a 
mauvaise plaisanterte, for, upon inquiry, he had found that this gentleman 
had become insolvent ; and, in short, as Mr. Micawber would say, was 
gone to America. 

** We wonder if our reader fully realizes the hardship of this case. Let 
him suppose himself to be, like the greater part of his countrymen, an in- 
dustrious, hard-working individual, who, at this time, is calculating 
whether the year’s income. earned by the sweat of his brow, or, with still 
more difficulty, by the toil of his brain, will, after paying his Christmas 
bills, leave him any surplus or not. Let him imagine, that, in the midst of 
such a calculation, a letter is brought to him, announcing, in fair round- 
hand, in most legible characters, that he is liable for the expenses of a 
Chancery suit, of which, till then, he knew nothing, and which expenses 
may as probably amount to £5000 as to £500; and that, upon inquiry 
and application to the Court of Chancery, he finds that it is literally so ; 
and that. owing to the malpractices of another man, he has no remedy, and 
must pay, in addition, the costs of the application he has made against 
such injustice. ‘This is what has actually happened. Surely the sufferer 
must say. that, if this be the law, it is an unjust law, and should at once be 
altered. In no business transaction would such a possibility be suffered to 
exist. If a man forges a cheque on my banker, the banker, not 1, must 
bear the loss. Should it be otherwise where a man makes unlawful use { 
of my name as a plaintiff in a Chancery suit’ Surely the injustice would 
be less glaring if any of the other parties, who were at least aware of the 
existence of the suit, should be liable to pay these costs.”’ 

** Whatever be the remedy, we trust that a rule of practice, which may 
cause such unparalleled hardship, will not Jong remain unreformed. No 
vigilance could secure a man against the possibility of being thus vic- 
timized. The same thing might happen to any of us.- Even the judges 
themselves are not exempt from the danger. 

** A late church dignitary, whose good things live in every one’s recol- 
lection, thought it not an impious aspiration, for the benefit of the travel- 
ling public, that in the next railway accident that occurred a bishop might 
be roasted We cannot help thinking that this rule of practice would soon 
be amended, if the victim of it had been some person of legal considera- b 
tion equally high.”’ 
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Tue Want or Unirormity tn THe Commerctat LAW BETWEEN THE DIF- 
FERENT States or ovr Union. A Discourse delivered before the Law 
Academy of Philadelphia, November 26, J851. By Jonny WituaMm 
Wattace. ‘It is greatly desirable that throughout all the States of 
the Union, which to many purposes constitute one extended commercial 
community, the rules on this subject should be uniform.”? Chief Jus- 
tice Shaw of Massachusetts. 1 Metcalf.47. Philadelphia: L. R. Bai- 
ley, Printer, 26 North Fifth Street. 1851. 8vo. pp. 32. 


The subject of this able, eloquent, and instructive Discourse, and the 
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method of treating it, we have already referred to, sce ante, p. 576. The 
introduction contains a pleasant description of the Inns of Court in Lon- 
don, and the influence they have had in the formation of the English bar. 


Tae Revations or Tue Mepicat Witness witn tHe Law anp Lawyer. 
By Samvuet Parkman, M. D., one of the Surgeons of the Massachu- 
setts General Hospital. Read to the Boston Society of Medical Obser- 
vation. Philadelphia: T. K. & P.G,. Collins, Printers. 1852. 8vo. 
pp. Il. 


Dr. Parkman has written a very sensible pamphlet, and one which will 
do much to disabuse the minds of his medica! brethren of some prejudices 
entertained by them against appearing as witnesses in Courts of justice. 
They stand in this respect in the same position as merchants or mechanics, 
or the members of any other profession. ‘They are liable to inconvenience 
and injury from detention from their regular business only as every mem- 
ber of the cominunity is liable. If physicians are subjected to severe cross- 
examination, they should recollect that it is a process ‘* to which all wit- 
nesses are subjected, and amounts to nothing more than asking a witness, 
who testifies that he has seen something at a distance, as regards the pow- 
er of his vision.’’ If they complain that ‘‘ by the ingenious statement of 
hypothetical cases, questions upon the evidence already given, and like 
devices, an attempt is made to confuse a witness, it should be borne in 
mind, that this examination is to ascertain ** the capabilities of the witness 
to form an opinion or judgment.’’ ‘* It may well be doubted whether any 
advantge would ever be obtained over a medical witness if it were not for 
some error or misstatement of his own; and any one who has watched 
eases involving medical testimony would not find it difficult to cite exam- 
ples where, if the counsel had been a physician, he would have detected 
errors made by medical witnesses which have passed unnoticed.’’ The 
object of the pamphlet is thus stated. 

‘*In these brief remarks I have touched only upon the relation which 
the medical witness bears to the lawyer, who is to question him as the 
representative of the law. 1 have desired to show that there is no neces- 
sary antagonism between the two, and that although the position of the 
one who. is the questioner naturally places him in a relation somewhat 
annoying to the other who is the questioned, still that this is in the line 
of his duty. and the annoyance is one unavoidably connected with the or- 
ganization of our Courts of Jaw as a means of arriving at truth, rather than 
one capable of removal. ‘The ordeal of cross-examination is one to which 
all classes of witnesses are alike subjected; and it is a matter for consider- 
ation, whether the fact that physicians are so Joud in their complaints of 
its severity and unfairness may not, in a degree, be attributable to their 
vwn sensitiveness to questions, even for the grounds of their opinions.”’ 


Lire-anp Letters or Josern Srory, Associate Justice of the Supreme 
Court of the United States, and Dane Professor of Law at Harvard Uni- 
versity. Edited by his Son, Wittiam W. Srory. 


* And thou art worthy ; full of power. 
As gentle ; liberal- minded, great, 
Consistent ; wearing all that weight 

Of Jearning lightly as a flower.” 


Two volumes. 8vo. pp. 574 and 676. Boston: Charles C. Little & 
James Brown. 1851. 


We now merely give the title of these elegantly printed volumes, as we 
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hope in our next number to have an extended notice of them, which we 
regret circumstances prevented our publishing in this number. 






Tue Miscettaneous Writines or Josern Story, Associate Justice of 
the Supreme Court of the United States, and Dane Professor of Law at 
Harvard University. Edited by his Son, Wittram W. Story. One 
volume 8vo. pp. 828. Boston: Charles C. Little & James Brown. 
1852. 


In 1835, Judge Story prepared and published a collection of his Miscel- 
Janeous Writings, which has been long out of print. The present volume 
is a republication of the former one, with some additional papers. It 
accompanies, with great appropriateness, the two volumes of his life and 
letters, and contains most of the labors of that distinguished Judge, out of 
the path of professional and judicial duty. Yet even these show how 
almost exclusively he was devoted to his profession and to the great 
science of the law — for, as the titles indicate, they are chiefly upon legal, 
constitutional, and commercial subjects. 

The contents of the volume are his ‘‘ Autobiography ;’’ Legisla- 
tive Memorials upon ‘* The Infringement of the Neutral Trade of the 
United States ;’’ ** Against Restrictions on Commerce,” and on ‘* The Law 
Relating to Capture ;”’ his ‘* Report on the Salaries of the Judiciary ”’ of 
Massachusetts, in 1806, and ‘* Upon the Codification of the Common Law 
in 1837;”’ his ** Speech on the Apportionment of Senators,”’ in the Mas- 
sachusetts Constitutional Convention of 1820; several articles published in 
the North American Review from 1817 to 1826, upon a ‘‘ Course of Legal 
Study ;’’ ** The Literature of the Maritime Law ;”’ ** Chancery Jurisdic- 
tion ;’* ‘*Growth of the Commercial Law,’ and ** Digests of the Common 
Law ;’’ Addresses and Discourses from 1821 to 1842, upon ‘* The Pro- 
gress of Jurisprudence ;’’ ‘* The Characteristics of the Age,’’ (1826) ; 
** History and Influence of the Puritans; ’’ tne ‘* Developments of Science 
and Mechanie Art;” the ** Value and Importance of Legal Studies; °’ 
‘The Influence of Scientific Studies; *’ ‘** The Science of Government ; ’’ 
** The Literary Tendencies of the Times,’’ (1842) ; and at ‘* The Consecra- 
tion of the Cemetery at Mount Auburn ;’’ his Argument upon the * Rights 
of the Fellows of Harvard University ;’’ Eulogies upon ‘* Professor 
Ashmun”’ and ** Chief Justice Marshall ;*’ and Sketches of Judges and 
Lawyers, ‘‘ of Samuel Dexter, William Pinkney, Robert ‘Trimble, ‘Thomas 
A. Emmett, Bushrod Washington, Isaac Parker, John Todd, Hugh S. 
Legaré, and Philip P. Barbour.” 

A statement of the contents of the volume, comprising the extra profes- 
sional and judicial labors of his ripening manhood and his mature years, 
and the other most important fact to all readers, that the book is printed in 
the best style of the publishers, should insure for the work a ready and 
extensive sale. 
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Reports or Cases Ancuep aNp Determined 1N THE Enotuisa Covers 
or Cuancery, with Notes and References to English and American 
Decisions. By E Frren Samira, Counsellor at Law. Vol. XXVI, 

p. 649: containing Hare’s Chancery Reports, Vol. V. New York: 
Teak, Gould & Co., 144 Nassau Street. Albany: Gould, Banks & 
Co., 475 Broadway. 1851. 








This volume contains the Decisions of Vice-Chancellor Wigram, in the 
ears 1845-1848, inclusive, upon the great variety of subjects which are 
rought into the Vice-Chancellor’s Court. It is, as the title indicates, a 
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republication of the fifth volume of Reports by Thomas Hare, and is im- 
proved by the references by the editor to the English and American cases. 


Reports or Cases Arcuep ano Dererminep in THE Enciisn Courts 
or Cuancery, with Notes and References to English and American 
Decisions. By Joun A. Duntap, Counsellor at Law. Vol. XXVIII. 
pp. 734, containing Collier's Reports, Vol. I. 


This volume, published by Messrs. Banks, Gould & Co., of New York, 
has the decisions of Vice-Chancellor Sir J. L. Knight Bruce, from Hilary 
Term, 1844, to Hilary Term, 1845. ‘The American editor, Mr. Dunlap, 
has added many full and valuable notes, in which some of the English and 
American references are not only collected, but their principles are dis- 
cussed. 


Tue Mercuant’s and Banker’s Atmanac ror 1852. To be continued 
annually. Svo. pp. 155. Boston: Phillips, Sampson & Co. 


We have received a copy of the above work, which appears to have 
been carefully compiled by the able and intelligent editor of The Banker's 
Magazine. ‘Though, as the title indicates, the work is not intended for 
lawyers, and though many of the articles upon the prices and fluctuation 
of stocks and funds, and kindred subjects, would have only a melancholy 
and theoretical interest to most members of the profession, yet the work 
will be found valuable to lawyers in many respects. It has a synopsis of 
the usury laws, &c. of the States, giving the legal rates of interest, and 
the penalties fur the violations thereof, and the damages on inland and foreign 
bills of exchange, with the decisions of the State Courts thereon. A full 
abstract of the laws of the United States relative to the Mint and to foreign 
coins current in the United States, is also given. ‘The forms of letters of 
credit, and of bills of exchange in different European languages, will be 
convenient for reference. 
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Commencement of 








Name of Insolvent. | Residence. p Name of Commissioner. 
j receedings. ' 

Adams, John | Brookfield, Dec, 24, Henry Chapin. 
Aldrich, Ewulous, et al. | Milford, os 1, Henty Chapin, 
Allen, George, et al. | Milford | S 1, Henry Chapin. 
Allen, Liberty ‘Sturbridge, “ 1, Henry Chapin, 
Alvord, Jesse B. South Hadley, -— |Haynes H. Chilson. 
Avery, Samuel, Jr. Boston, “« 5, ~— | Frederic H Allen. 
Baker, Samuel T. Andover, ” 8, Daniel Saunders, Jr. 
Barker, Thomas T. Roxbury, oan | Francis Hilliard. 
Bassett, Lorenzo 8. Goshen, = 5, mew H. Chilson. 
Belcher, Benjamin B. | Chicopee, “ 31, |A. W. Stockwell. 
Bishop, Chailes C. | Boston, oe John M. Williams. 
Biake, George 8. Stoughton, = 1, Francis Hilliard. 
Bornsteia, Julius | Boston, = John M. Williams. 
Bradiord, Melvin O. | Fairhaven, .:.. E. P. Hathaway. 
Bradshaw, Benjamia T. | Charlestowa, - 6, sradfurd Kussell. 
Brinley, Edward | Roxbury, “« i, John M. Williams. 
Chandler, William | Dorchester, « - 9, Francis Hilliard. 
Chase, Asa C , et al. |\ Cambridge, .. a Asa F. Lawrence. 
Chase, Joseph C. Cambridge, “16, Asa F. Lawrence. 
Claflin, Isaac 8. Milford, Henry Chapin. 
Clarke, David W. Boston, ; “ 2, Frederic H. Allen. 
Clarke, John Medtord, ' “« Ww, John M. Williams. 
Cushing, Levi L. Boston, | -* & John M. Will:ams. 
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Name of Insol veut. 
Davis, William H. 
Dow, Perkins HH. 
Eaton, Nathan 
Ellis, William R. 
Everett, Silas 8. 
Felch, Daniel M. 
Files, M. B. C. 
Fisher, Rosewell I. 
Gale, Jace b 
Gibbs, George C. 
Gilmore, Parley 
Gould, Joseph 
Griffin, Henry D. 
Haskins, John 8. 
Hastings, Abijah 
Hathaway, Salmon 
Hawes, William 
Hayes, Ephraim 
Herring, George A. 
Hesseltine, Joho E. 
Hodges, William G. 
Holden, Rufus 
Hunkinga, Thomas J. 
Hutchinson, Chauncey B. 
Johnson, Nathan 
Jones, Edward F. 
Jordan, Henry, et al. 
Jorden, William W. 
Kately, Oscar 
Kelly, Charles 
Lancaster, James K. 
Leavitt, Hart H. 
Lewis, George 8., e¢ al. 
Locke, Josiah 
Lombard, Francis W. 
Lyford, Samuel! L. 
Mann, Samuel! ©, 
Martin, George W. 
Melntyre, John W. M. 
McQuade, Francis 


Residence. 


| Taunton, 


| Lyan, 

| Lowell, 

| Newburyport, 
Spencer, 
Groveland, 
Boston, 
“ireenfield, 
Bradford, 
Rochester, 
Holyoke, 
Watertown, 
Groveland, 
Andover, 


Grafton, 
Boston, 
Natick, 
Wrentham, 
Boston, 
Paunton, 
Acton, 
Dedham, 
Sheffield, 
New Bedford, 
Pepperell, 
Salem, 
Salem 
Holyoke, 
Grafton, 
Haverhill, 
Boston, 
Springfield, 
South Reading, 
Enfield, 
Andover, 
Dedham, 
|'Taunton, 
|Spencer, 

| Lowell, 





Montgomery, George K. ¢¢ al. Bradford, 


Montgomery, John P., et al. 

Newton, George 

Nichols, Lyman B., e¢ ad. 

Oliver, Francis P. 

Onthank, Benjamin, et al. 

Packard, Josiah 

Parker, Josiah, et al. 

Pierce, Charles H. 

Pierce, John B. L. 

Pierpont, John, Jr ,etal. 

Pierpont, William A, e¢ al. 

Poore, Ebenezer 

Pratt, Marcus 

Rich, Horace F. 

Ricker, Vesey P., et al. 

Rogers, Edward C , et ai. 
ers, Francis J., e¢ al. 

Rogers, Joba P. 

Sibley, John M., e¢ ad. 

Smith, John W. 

Smoot, K — 

Spooner, Henry 

Stearns, Charles R. 

Stevens, Charles H. 


Thurston, William G , ef ai. 


Tibbetts, James 
Travers, Calvin 
Tuttle, Hiram c, 
White, Avery 
Whittier, Amos 
Whittier, Leonard 


Wood, Samuel 


| New York, 
Shelburne, 
Haverhill, 
Worcester, 
| Ashland, 


| Roxbury, 
| Georgetown, 
Adams, 





| Brighton, 

|New Bedford, 
South Hadley, 
Bradford, 
Haverhill, 
Lynn, 

| Dorchester, 

| Andover, 

| Malden, 


| Newburyport, 


| Haverhill, 
Ipswich, 


North Chelsea, 


‘Commencement of 
| Proceedings, 


Dec. 
“ 


“ 
“ 
“ 





Name of Commissioner. § 





— | —— 
|e. P. Hathaway. 


\John G. King. 
Bradford Russell. 

| laniel Saunders, Jr. 
jHeoary Chapm. 
\John G. King 
|Frederie H. Allen 
|D W. Alvord 


t ° 
|Daniel Saunders, Jr. 


| Welcome Young. 
|A. W. Stockwell, 

| Asa PF. Lawrence. 

| Paniel Saunders, Jr. 
‘Daniel Saunders, Jr. 
‘John M Witliams. 
|Henry Chapin. 
John M. Williams. 

| Asa F, Lawrence. 
Francis Hilliard 
|Frederic H. Allen. 
KE. P. Hathaway. 

iS. P. Adams. 
Francis Hilliard. 

iJ. E. Field. 

KE. P. Hathaway. 

| Bradford Russell, 
John G King. 

John G. King. 

|A. W. Stockwell. 
Henry Chapin. 
\John G. King. 
|Frederic H. Allen. 
A. W Stockwell. 
Bradford Russell. 
|Myron Lawrence. 
Daniel Saunders, Jr. 
| Francis Hilliard. 

E. P. Hathaway. 
‘Henry Chapin. 
Bradford Russe}l. 
John G. King. 

\John G King. 

ID. W. Alvord. 
Daniel Saunders, Jr. 
Henry Chapin. 
Bradtord Knssell. 
Francis Hilliard. 
Bradford Russell. 
John M. Williams. 
8S. P. Adams. 

John M. Williams. 
John M. Williams. 
Hanic! Saunders, Jr. 
Thomas Robinson. 
|Llenry Chapia 

Asa F. Lawrence. 
John G. King. 

Jobn G. King. 
Frederic H. Allen. 
‘John M. Williams. 
John M. Williams. 
| Asa F. Lawrence. 
'E. P. Hathaway. 
| Haynes H. Chilson. 
Daniel Saunders, Jr. 
‘Daniel Saunders, Jr. 
John G. King 

John M. Wiiliams, 
Daniel Saunders, Jr. 
8S. P. Adama. 

Danie! Saunders, Jr. 
John G. King. 
Daniel! Saunders, Jr. 
‘John M. Willian. 
Henry Chapin. 
Henry Chapin 





